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M essage from the Patron

| am extremely happy to put in the hands of our readers another issue
of NALSAR Law Review. | congratul ate all the learned contributors who have
contributed their well-researched papers for publication in the Journal. The
Editorial Board deserves appreciation for bringing out the Journal well in time
before the 8th NALSAR Annual Convocation, 2010. NALSAR, as one of the
best National Law Universities, not only provides legal education and training
of the highest order, it aso undertakes high-end research in frontier areas of
Law. Theoriginality, ingenuity and innovation in order to enrich legal education
to make it relevant in the new millennium come only through research.

It isalso essential that social legal research should not be confined to a
few scholars and students it should be disseminated widely. NALSAR Law
Review serves as a right platform for dissemination of social legal research
undertaken by the learned contributors of articles to the Journal. The print
materia in which the research articles are available in the Journal has its own
advantages and internet with all its advantages cannot replace the print material.
Our Journa has a large audience and | am sure all the readers will find it
informative and interesting. We always |ook forward for the val uabl e feedback
and suggestions and further contribution of research articles, case-comments
and book-reviews from our readers.

Veer Singh
Vice-Chancellor






Editorial

The modern technology has increased the power of many to circumvent
the existing laws and legal entitlements. Trust in law and legal methods is fast
declining. The question is—is law the only mechanism of social control? No,
thereare other conflict resol ution mechanismsin our society, which areinformal
in nature. All these systems look towards balancing the societal needs of
development. But, the question is at what cost?

A closelook at the provisionsof Part IV of the Constitution indicates that
there is Constitutional conceptualization of the inter-relationship between
development and environment. The Directive Principles of State Policy as
embodiedin Part 1V of the Indian Congtitution are* fundamental inthegovernance
of the country”. They impose a Constitutional duty on the State to apply these
Principlesin making lawsaimed at the attainment of certain social and economic
developmental goalsby the State. Thesedirective Principlesinter-alia, envisage
socio-economic development of the country and the people. Thus, the State is
obliged to formulate its socio-economic policiesin such away asto sub-serve
the larger Constitutional environmental policy perspectives. The State is also
obliged to secure a social order in which justice-social, economic and political
shal inform al the institutions of national life. The State shall, in particular,
direct its policy towards ensuring that the ownership and control of the material
resources of the community are so distributed as best to sub-serve the common
good; that the operation of the economic system does not result in the
concentration of wealth and means of production to the common detriment;
that the health and strength of workers, men and women, and the tender age of
children are not abused and that citizens are not forced by economic necessity
to avocations unsuited to their age or strength; and, that children are given
opportunities and facilities to devel op in a healthy manner and in conditions of
freedom and dignity and that youth are protected against exploitation and against
moral and material abandonment. In addition, the Stateisalso enjoined to strive
to improve public health and to raise the level of nutrition and the standard of
living of itspeople.

The great Constitutional significance of Articles 48A and 51A(g) when
read along with other provisions of Part IV of the Constitution, is that they
provide the necessary Constitutional Scheme for the concept of “sustainable
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development” in the country by outlining a blueprint of social and economic
development. So the State is under an obligation to provide for all round
development.

As individuals, we need to uphold and strengthen the institutions and
agencies like family, education, religion because it is beyond the law and legal
system to inculcate morality and conformity in individuals. This can be best
doneby socid institutionslikefamily alone. Therefore, sense of responsibility is
indispensable.

The Editoria team of NALSAR Law Review is happy to hand over yet
another Volume of the research review to its readers. In this Volume, the efforts
have been to giveimportance to inter/multidisciplinary research work, aslaw is
a product of society. We thank all the learned contributors of the research
papers and book reviews for their excellent contributions.

Editorial Committee



CYBER CRIMESAND INFORMATION TECHNOLOGY

R.M. Kamblex*
C.Vishwapriya::
Introduction

Informationisaresourcewhich hasnovalue until it isextracted, processed
and utilized. Information technol ogy deal swith information system, datastorage,
access, retrieval, analysisand intelligent decision making. Information technology
refers to the creation, gathering, processing, storage, presentation and
dissemination of information and also the processes and devices that enable all

this to be done.

Information technology is affecting us as individual and as a society.
Information technology stands firmly on hardware and software of a computer
and tele-communication infrastructure. But this is only one facet of the
information Technology, today the other facets are the challenges for the whole
world like cyber crimes and more over cyber terrorism. When Internet was
first developed, the founding fathers hardly had any inkling that internet could
transform itself into an all pervading revolution which could be misused for
criminal activities and which required regulations. With the emergence of the
technology the misuse of the technology has also expanded to its optimum level
the examples of it are:

- Cyber stalking

- Cyber harassment

- Cyber fraud

- Cyber defamation

- Span]

- Hacking

- Trafficking

- Didtribution

- Posting and dissemination of obscene material including pornography,

- Indecent exposure and child pornography etc.

The misuse of the technology has created the need of the enactment and
implementation of the cyber laws. Asthe new millennium dawned, the computer
has gained popularity in every aspect of our lives. This includes the use of
computers by personsinvolved in the commission of crimes. Today, computers
play amajor role in aimost every crime that is committed. Every crime that is
committed is not necessarily a computer crime, but it does mean that law
enforcement must become much more computer literate just to be able to keep
up with the criminal element. According to Donn Parker, “for the first timein

*  Lecturer, University College of Law, Karnatak University, Dharwad.
=+ Lecturer, RML Law College, Bangalore.
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human history, computers and automated processes makeit possible to possess,
not just commit, acrime. Today, criminals can passacomplete crimein software
from oneto another, each improving or adapting it to hisor her own needs.” but
whether this cyber laws are capable to control the cyber crime activities, the
guestion requires the at most attention.

Until recently, many information technology (IT) professionals lacked
awareness of and interest in the cyber crime phenomenon. In many cases, law
enforcement officers have lacked the tools needed to tackle the problem; old
laws didn’t quite fit the crimes being committed, new laws hadn’t quite caught
up to the reality of what was happening, and there were few court precedents
to look to for guidance. Furthermore, debates over privacy issues hampered the
ability of enforcement agents to gather the evidence needed to prosecute these
new cases. Finaly, there was a certain amount of antipathy—or at the least,
distrust - between the two most important playersin any effective fight against
cyber crime: law enforcement agencies and computer professionals. Yet close
cooperation between the two is crucial if we are to control the cyber crime
problem and make the Internet a safe “place” for its users.

Law enforcement personnel understand the criminal mindset and know
the basics of gathering evidence and bringing offendersto justice. IT personnel
understand computers and networks, how they work, and how to track down
information on them. Each has half of the key to defeating the cyber criminal.
IT professionals need good definitions of cyber crime in order to know when
(and what) to report to police, but law enforcement agencies must have statutory
definitions of specific crimesin order to charge acriminal with an offense. The
first step in specifically defining individual cyber crimesisto sort al the acts
that can be considered cyber crimes into organized categories.

What is a Computer Crime?

a. Criminals Can Operate Anonymously Over the Computer Networks.
b Hackers Invade Privacy.

C. Hackers Destroy “Property” in the Form of Computer Files or Records.
d

Hackers Injure Other Computer Users by Destroying Information
Systems.

e Computer Pirates Steal Intellectual Property.
Definition of Cyber Crime

Defining cyber crimes, as “acts that are punishable by the Information
Technology Act” would be unsuitable as the Indian Penal Code also covers
many cyber crimes, such as email spoofing and cyber defamation, sending
threatening emails etc. A simple yet sturdy definition of cyber crime would be
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“unlawful acts wherein the computer is either atool or atarget or both”.
Classification of Cyber Crimes

The Information Technology Act deals with the following cyber crimes
along with others:
0 Tampering with computer source documents
Hacking
Publishing of information, which is obscenein electronic form
Child Pornography
Accessing protected system
0 Breach of confidentiality and privacy

o O O o

Cyber crimes other than those mentioned under the IT Act

0 Cyber Stalking

0 Cyber sguatting
DataDiddling
Cyber Defamation
Trojan Attack
Forgery
Financial crimes
Internet time theft
Virus/worm attack
E-mail spoofing
Email bombing
Salami attack
Web Jacking

The Concept of Cyber Terrorism

O O O 0O o o oo oo

o

Cyber crime and cyber terrorism are both crimes of the cyber world.
The difference between the two however is with regard to the motive and the
intention of the perpetrator.

While acyber crime can be described ssimply as an unlawful act wherein
the computer is either a tool or a target or both, cyber terrorism deserves a
more detailed definition. One can define cyber terrorism as a premeditated use
of disruptive activities or the threat thereof, in cyber space, with theintention to
further social, ideological, religious, political or similar objectives, or tointimidate
any person in furtherance of such objectives.



10 NALSAR Law Review [Vol.4: No.1

Cyber Criminals

Any personwho commitsanillegal act with aguilty intention or commits
acrime is caled an offender or a criminal. In this context, any person who
commits a Cyber Crime is known as a Cyber Criminal. The Cyber Criminas
may be children and adolescents aged b/w 6-18 years, they may be organized
hackers, may be professional hackers or crackers, discontented employees,
cheaters or even psychic persons.

a. Kids and Teenagers (Age Group 9-16)

Thisisrealy difficult to believe but it istrue. Most amateur hackers and
cyber criminals are teenagers. To them, who have just begun to understand
what appears to be alot about computers, it is amatter of pride to have hacked
into a computer system or awebsite. Thereis also that little issue of appearing
really smart among friends. These young rebels may also commit cyber crimes
without really knowing that they are doing anything wrong.

According to the BBC, Teen hackers have gone from simply trying to
make a name for them selves to actually working their way into alife of crime
from the computer angle. According to Kevin Hogan, One of the biggest changes
of 2004 was the waning influence of the boy hackers keen to make a name by
writing afast-spreading virus. Although teenage viruswriterswill still play around
with malicious code, 2004 saw a significant rise in criminal use of malicious
programs. The financial incentives were driving criminal use of technology.

Another reason for the increase in number of teenage offendersin cyber
crimes are that many of the offenders who are mainly young college students
are unaware of its seriousness. Recently the Chennai city police have arrested
an engineering college student from Tamil Nadu for sending unsolicited message
to a chartered accountant. The boy is now released on bail. So, counseling
sessionsfor college students have to be launched to educate them on the gravity
and conseguences emanating from such crimes.

In September, 2005, A Massachusetts teenager pleaded guilty in federal
court in Boston for a string of hacking crimes reported to include the February
compromiseof onlineinformation broker LexisNexisand socialite ParisHilton’s
T-Mobilecellular phone account. The US Court noted that the number of teenage
hackers is on the rise and only the lowest 1 percent of hackersis caught.

In the above instance, the judge imposed a sentence of 11 months
detention in a juvenile facility. If he had been an adult, he would have faced
charges of three counts of making bomb threats against a person or property,
three counts of causing damage to a protected computer system, two counts of
wire fraud, one count of aggravated identity theft and one count of obtaining
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information from a protected computer in furtherance of acriminal act. Thisis
clearly adeviation from the traditional principlesof criminal law.

b. Organized hacktivists

Hacktivists are hackers with a particular (mostly political) motive. In
other casesthisreason can be social activism, religiousactivism, etc. The attacks
on approximately 200 prominent Indian websites by a group of hackers known
as Pakistani Cyber Warriors are agood example of political hacktivists at work.

c. Disgruntled employees

One can hardly believe how spiteful displeased employees can become.
Till now they had the option of going on strike against their bosses. Now, with
the increase independence on computers and the automation of processes, it is
easier for disgruntled employees to do more harm to their employers by
committing computer related crimes, which can bring entire systems down.

d. Professional hackers (Corporate espionage)

Extensive computerization has resulted in business organi zations storing
all their information in electronic form. Rival organizations employ hackersto
steal industrial secrets and other information that could be beneficia to them.
The temptation to use professional hackers for industrial espionage also stems
from the fact that physical presence required to gain access to important
documents is rendered needless if hacking can retrieve those.

Criminal Law — General Principles

According to criminal law, certain persons are excluded from criminal
liability for their actions, if at the relevant time; they had not reached an age of
criminal responsibility. After reaching the initial age, there may be levels of
responsihility dictated by age and the type of offense allegedly committed.

Governments enact laws to label certain types of activity as wrongful or
illegal. Behavior of amore antisocial nature can be stigmatized in amore positive
way to show society’s disapproval through the use of theword criminal. Inthis
context, laws tend to use the phrase, “age of crimina responsibility” in two
different ways:

1.  Asadefinition of the process for dealing with alleged offenders, the
range of ages specifies the exemption of achild from the adult system of
prosecution and punishment. M ost states devel op special juvenilejustice
systems in parallel to the adult criminal justice system. Children are
diverted into this system when they have committed what would have
been an offense in an adult.
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2. Asthe physical capacity of a child to commit a crime. Hence, children
are deemed incapable of committing some sexua or other acts requiring
abilities of amore mature quality.

Theage of mgority isthethreshold of adulthood asitisconceptualizedin
law. It isthe chronol ogical moment when childrenlegally assume mgjority control
over their persons and their actions and decisions, thereby terminating the legal
control and legal responsibilities of their parents over and for them. But in the
cyber world it is not possible to follow these traditional principles of criminal
law tofix liability. Statisticsreveal that in the cyber world, most of the offenders
are those who are under the age of mgjority. Therefore, some other mechanism
has to be evolved to deal with cyber criminals.

Ethics and morality in different circumstances connotes varied and
complex meanings. Each and everything which is opposed to public palicy,
against public welfare and which may disturb public tranquility may be termed
to beimmoral and unethical. Inthe past terms such asimperialism, colonialism,
apartheid, which were burning issues have given way to cyber crime, hacking,
‘cyber-ethics' etc.

Positive Aspects of the IT Act, 2000

1. Prior to the enactment of the IT Act, 2000 even an e-mail was not
accepted under the prevailing statutes of India as an accepted legal form
of communication and as evidence in a court of law. But the IT Act,
2000 changed this scenario by legal recognition of the electronic format.
Indeed, the IT Act, 2000 is a step forward.

2. From the perspective of the corporate sector, companies shall be ableto
carry out electronic commerce using the legal infrastructure provided by
the IT Act, 2000. Till the coming into effect of the Indian Cyber law, the
growth of electronic commerce was impeded in our country basically
because there was no legal infrastructure to regulate commercial
transactions online.

3. Corporate will now be able to use digital signatures to carry out their
transactionsonline, Thesedigital signatures have been givenlegal validity
and sanction under the IT Act, 2000.

4. In today’s scenario, information is stored by the companies on their
respective computer system, apart from maintaining a back up. Under
theIT Act, 2000, it shall now be possiblefor corporate to have astatutory
remedy if any one breaks into their computer systems or networks and
causes damages or copies data. The remedy provided by the IT Act,
2000 isin the form of monetary damages, by the way of compensation,
not exceeding Rs. 1, 00, 00,000.
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5.

IT Act, 2000 has defined various cyber crimes which includes hacking
and damage to the computer code. Prior to the coming into effect of the
Indian Cyber law, the corporate were helpless as there was no lega
redressfor suchissues. But the I T Act, 2000 changesthe scene altogether.

The Grey Areas of the IT Act, 2000

1
2.

The T Act, 2000 islikely to cause a conflict of jurisdiction.

Electronic commerce is based on the system of domain names. The IT
Act, 2000 does not even touch the issues relating to domain names. Even
domain names have not been defined and the rights and liabilities of
domain name owners do not find any mention in the law.

ThelT Act, 2000 does not deal with any issues concerning the protection
of Intellectual Property Rights | the context of the online environment.
Contentious yet very important issues concerning online copyrights,
trademarks and patents have been left untouched by the law, thereby
leaving many loopholes.

Asthe cyber law is growing, so are the new forms and manifestations of
cyber crimes. The offences defined in the IT Act, 2000 are by no means
exhaustive. However, the drafting of the relevant provisions of the IT
Act, 2000 makesit appear asif the offences detailed therein are the only
cyber offences possible and existing. The IT Act, 2000 does not cove
variouskinds of cyber crimesand Internet related crimes. These Include:-
a) Theft of Internet hours

b) Cyber theft

c) Cyber stalking

d) Cyber harassment

€) Cyber defamation

f) Cyber fraud

0) Misuse of credit card numbers

h) Chat room abuse

The IT Act, 2000 has not tackled severa vita issues pertaining to e-
commerce sphere like privacy and content regulation to name a few.
Privacy issues have not been touched at all.

Another grey area of the IT Act is that the same does not touch upon
any anti- trust issues.

The most serious concern about the Indian Cyber law relates to its
implementation. The IT Act, 2000 does not lay down parameters for its
implementation. Also, when internet penetration in India is extremely
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low and government and police officials, in general are not very computer
savvy, the new Indian cyber law raises more questions than it answers.
It seems that the Parliament would be required to amend the IT Act,
2000 to remove the grey areas mentioned above.

Statistics relating to cyber crime

As per the report of National Crime Records Bureau, in 2005, atotal 179
cases were registered under 1T Act 2000, of which about 50 percent (88 cases)
wererelated to Obscene Publications/ Transmissionin el ectronic form, normally
known as cyber pornography. 125 persons were arrested for committing such
offences during 2005. There were 74 cases of Hacking of computer systems
during the year wherein 41 personswere arrested. Out of thetotal (74) Hacking
cases, those relating to Loss/Damage of computer resource/utility under Sec
66(1) of the IT Act were 44.6 percent (33 cases) whereas the cases related to
Hacking under Section 66(2) of IT Act were 55.4 percent (41 cases). Tamil
Nadu (15) and Delhi (4) registered maximum cases under Sec 66(1) of the IT
Act out of total 33 such cases at the National level. Out of the total 41 cases
relating to Hacking under Sec. 66(2), most of the cases (24 cases) werereported
from Karnataka followed by Andhra Pradesh (9) and Maharashtra (8).

During the year, atotal of 302 cases were registered under I1PC Sections
as compared to 279 such cases during 2004 thereby reporting an increase of
8.2 percent in 2005 over 2004. Gujarat reported maximum number of such
cases, nearly 50.6 percent of total cases (153 out of 302) like in previous year
2004 followed by Andhra Pradesh 22.5 percent (68 cases). Out of total 302
cases registered under 1PC, magjority of the crimes fall under 2 categories viz.
Criminal Breach of Trust or Fraud (186) and Counterfeiting of Currency/Stamps
(59). Though, these offences fall under the traditional 1PC crimes, the cases
had the cyber tone wherein computer, Internet or itsrelated aspectswere present
in the crime and hence they were categorized as Cyber Crimes under |PC. Out
of the 53,625 casesreported under head Cheating during 2005, the Cyber Forgery
(48 cases) accounted for 0.09 percent. The Cyber frauds (186) accounted for
1.4 percent out of the total Criminal Breach of Trust cases (13,572).

The Forgery (Cyber) caseswere highest in Andhra Pradesh (28) followed
by Punjab (12). The casesof Cyber Fraud were highest in Gujarat (118) followed
by Punjab (28) and Andhra Pradesh (20). A total of 377 persons were arrested
in the country for Cyber Crimes under |PC during 2005. Of these, 57.0 percent
(215) of total such offenders (377) were taken into custody for offences under
‘Criminal Breach of Trust/Fraud (Cyber)’, 22.0 percent (83) for ‘ Counterfeiting
of Currency/Stamps' and 18.8 percent (71) for offencesunder ‘ Cyber Forgery’.
The States such as Gujarat (159), Andhra Pradesh (110), Chhattisgarh and
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Punjab (51 each) have reported higher arrests for Cyber Crimes registered
under IPC. Bangalore (38), Chennai (20) and Delhi (10) cities have reported
high incidence of such cases (68 out of 94 cases) accounting for more than half
of the cases (72.3%) reported under 1T Act, 2000. Surat city has reported the
highest incidence (146 out of 163 cases) of cases reported under 1PC sections
accounting for more than 89.6 percent.

Thelatest statistics show that cyber crimeisactually ontherise. However,
itistruethat in India, cyber crimeisnot reported too much about. Consequently
there is a false sense of complacency that cyber crime does not exist and that
society is safe from cyber crime. Thisis not the correct picture. The fact isthat
people in our country do not report cyber crimes for many reasons. Many do
not want to face harassment by the police. Thereisalso thefear of bad publicity
in the media, which could hurt their reputation and standing in society. Also, it
becomes extremely difficult to convince the police to register any cyber crime,
because of lack of orientation and awareness about cyber crimes and their
registration and handling by the police.

A recent survey indicates that for every 500 cyber crime incidents that
take place, only 50 are reported to the police and out of that only oneisactually
registered. These figures indicate how difficult it is to convince the police to
register acyber crime. The establishment of cyber crime cellsin different parts
of the country was expected to boost cyber crime reporting and prosecution.
However, these cells haven't quite kept up with expectations.

Citizens should not be under the impression that cyber crimeisvanishing
and they must realize that with each passing day, cyberspace becomes a more
dangerous placeto bein, where criminalsroam freely to execute their criminals
intentions encouraged by the so-called anonymity that internet provides.

The absolutely poor rate of cyber crime conviction in the country has
also not helped the cause of regulating cyber crime. There have only been few
cyber crime convictionsin the whol e country, which can be counted on fingers.
We need to ensure that we have specialized procedures for prosecution of
cyber crime cases so as to tackle them on a priority basis. Thisis necessary so
as to win the faith of the people in the ability of the system to tackle cyber
crime. We must ensure that our system provides for stringent punishment of
cyber crimes and cyber criminals so that the same acts as a deterrent for
others.

Conclusion

The new legidlation which can cover dl the aspects of the Cyber Crimes
should be passed so the grey areas of the law can be removed. The recent
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blastsin Ahmedabad, Bangal ore and Delhi reflects the threat to the mankind by
the cyber space activities against this | personally believes that only the
technology and its wide expansion can give strong fight to the problems. The
software’s are easily available for download should be restricted by the
Government by appropriate actions. New amendment should be including to
the IT Act, 2000 to make it efficient and active against the crimes. The training
and public awareness programs should be organized in the Companies as well
as in common sectors. The number of the cyber cops in India should be
increased. The jurisdiction problem is there in the implementation part which
should be removed because the cyber criminals does not have any jurisdiction
limit then why do the laws have, after all they laws are there, to punish the
criminal but present scenario gives them the chance to escape

Today in the present erathereisaneed to evolve a’‘ cyber-jurisprudence’
based on which ‘ cyber-ethics' can be evaluated and criticized. Further thereis
adire need for evolving a code of Ethics on the Cyber-Space and discipline

The Information Technology Act 2000 was passed when the country
was facing the problem of growing cyber crimes. Since the Internet is the
medium for huge information and a large base of communications around the
world, it is necessary to take certain precautions while operating it. Therefore,
in order to prevent cyber crimeit isimportant to educate everyone and practice
safe computing.

Following Frank William Abagnal e and Robert Morris, many other hackers
areintending to make use of their skillsfor better purposes. Thistrend continues
even now where companies as their security analysts hire the brilliant hackers.
Also, thereisadire need for evolving acode of Ethics on the Cyber-Space and
discipline. In the cyberspace, following traditional principlesof criminal law to
fix liability is not possible. Since most of the cyber criminals are those who are
under the age of majority, some other legal framework hasto be evolved to deal
with them. Since cyber world has no boundaries, it isaHerculean task to frame
laws to cover each and every aspect. But, however a balance has to be
maintained and laws be evolved so as to keep a check on cyber crimes.
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TACKLING ELECTRONICWASTE: NEED OF THE HOUR!
P. Sree Sudha*

Introduction

The information and communication technology (ICT) sector in the |ast
twenty years or so in India has revolutionized life of one and all, ratcheting a
viral effect on e ectronic manufacturing industries|eading to phenomenal growth
interms of both, volume and applications. Digital development has becomethe
new mantrahaving itsall engulfing footprints every where. The booming usage
of electronic and electrical equipments has created a new but very dangerous
stream of waste, called “ electronic-waste”, or simply known as e-waste.! With
the presence of deadly chemicals and toxic substancesin the el ectronic gadgets,
disposal of e-waste is becoming an environmental and health nightmare. E-
waste is now one of the fastest growing waste streams. Every year, hundreds
of thousands of old computers, mobile phones, tel evision setsand radio equipment
arediscarded, most of which either end up inlandfills or unauthorized recycling
yards.?2 E-waste is defined as “a generic term encompassing various forms of
electrical and electronic equipment (EEE) that are old, end-of-life (EOL)
electronic appliances and have ceased to be of any value to their owner”.

A recent survey reveal s the fact that nearly 8,00,000 tones of ewasteis
generated in India by the end of year 2012.2 E- Waste is made up of multiple
components; some contains toxic substances that have an adverse impact on
human health and environment if not handled properly. Often these problems
arise due to improper recycling and disposal methods.* It will have a drastic
impact on the people who are associated with recycling of e-waste. Waste
from the white and brown goods if less toxic compared to grey good. A cell
phone contains highly toxic chemicals like lead, cadmium, mercury, BFR,
beryllium, poly vinyl chloride and phosphor components.® These elements cause
following health hazards.

* Teaching Associate, Department of Law, Dr. B. R. Ambedkar University, Etcherla, Srikakulam,
Andhra Pradesh, India E mail ID: srisudha.k@rediffmail.com.

1 MAIT-GTZ study on Assessment of e-waste in India, Business Standard (2008), India.

2 Ramesh Babu, Parande A.K., Ahmad Basha on “ Electrical and Electronic Waste, A Growing
Environmental Problem”, Waste Management Review, Vol.No.27, 2007, pp. 307-318.

3 http://www.environment.gov.au, last visited on April 4, 2010.

4 Recycling of electronic waste in China and India: Workplace and Environmental contamination,
Bridgen, K., Labunska, I., Santillo, D. & Allsopp, M. (2005), http://www.greenpeace.org/india/
press/reports/recycling-of-electronic-waste,, last visited on April 15, 2009.

5 Harrington JIM AW TC Baker EL, Occupational and Environmental Health and Safety, In David
AW Timothy MC John DM Edward Editions, Oxford Text Boom of Medicine, 4th ed., Vol1,
Chap. 8.4.1, 2003, pp. 956-60.
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At this scenario the aim of this article is to discuss the menace of e-
waste, particularly its effects on human health, further section will throw some
light on main sources of e-waste, next section describes existing legal regime
and itsaimsat tackling e-waste and finally endswith conclusion and suggestions.

Health and Environmental Impact of E-Waste

E-waste is made of a multitude of components, some containing toxic
substances that have adverse impact on human health and environment if not
handled properly. Often these hazards arise due to the improper recycling and
disposal processesused. It can have seriousrepercussionsfor thosein proximity
to places where e-waste recycled or burnt. Waste from brown and white
goods is less toxic as compared with grey goods. A computer contains highly
toxic chemicals like lead,® cadmium,” mercury,® beryllium, BFR, polyvinyl
chloride and phosphor compounds.®

Main sources of E —waste

The main sources of electronic waste in Indiaare the government, public
and private (industrial) sector discards, which account for almost 70% of the
total waste generation. The growth in the government sector alone has been a
staggering 126% over the last year; the Government emerges as one of the
largest generators of thiswaste.’® The contribution of individual householdsis
relatively small at about 15 % the rest being contributed by manufacturers.
Though individual households are not large contributors to waste generated by
computers, they certainly consume large quantities of consumer durables and
are potential creators of waste thereof.

Ancther major source of e-waste is the import of such materia being
brought inillegally.’? This adds to the volume of waste being generated within

6 Exerts toxic effects on various systems in body such as the central (organic affective syndrome)
and peripheral nervous system (motor neuropathy) homoeopathic system (anemia), the
genitourinary system (capable of causing harm to al parts of nephron) and reproductive systems
(male and female).

7 It is potentially long term cumulative poison. Toxic cadmium components accumulate in the
human body especially in kidneys. There is an evidence of the role of cadmium and beryllium in
carcinogenicity.

8 Causes damage to the genitourinary system (tubular dysfunction) the central peripheral nervous
system as well as the fetus. When inorganic mercury spreads out in the water it is transformed
into methylated mercury, which bio-accumulates in living organisms and concentrates through
the food chain, particularly by fish.

9 It affects lungs skin and bladder. Epidemiological studies in the past on occupational exposure to
PAH provide sufficient evidence of role of PAH in the induction of skin and lung cancers.

10 http://www.basel.int/industry/mppiwp/guid-info/index.html, last visited on April 3, 2010.

11 See Sunita Narayanan on “Different Waste Model”, Down to Earth, accessed from the web site:
www.downtoearth.org, last visited on March 12, 2010.

12 Harder B on “Toxic E-Waste gets cashed poor nations’, National Geographic News Nov. 8,
2005, http://news.nationalgeographic.com, last visited on May 4, 2010.
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the country. The accurate data on such importsis not available largely owing to
the nature of the trade. However, estimates suggest that imports accounts for
an almost equal amount to what is being generated in the country.

Globalization has added another dimension to waste trade and E waste
occupies center stage of this trade. Large volumes of E waste are being traded
globally though in many casesillegally, and Indiais viewed as one of the most
preferred destinations for outsourcing for the reverse manufacturing process
of E waste.®® Availability of cheap labour and weak environmenta laws are
largely responsible for the promotion of such illegal trade. Subsequent to the
WEEE Directive in the EU and the State laws in five States of US, India
receives large amount of electronic waste for recycling and treatment from
these countries. Lack of understanding of national policiesonimport export and
porous ports at both the points of origin and the final destination also add to the
volumes being traded. Asthe trade opportunities grow the traders and recyclers
resort to newer methods and approaches in import-export of such materials. It
isvery unfortunate that the burden of such hazard processing is passed on from
the most devel oped world to the most marginalized communities of devel oping
countries.*

On tracking some of the consignments and scrutinizing trade documents
it becomes amply clear that most of these consignments are from Western
countriesand therationalefor such importsismainly economic. Asper available
data, it costs $ 20 to recycle a single computer in the United States while the
same could be recycled in Indiafor only $2, a saving of $18 if the computer is
exported to India.*® Cathode Ray Tubes (CRT) a Basel listed waste is being
openly traded between US and India as CRT monitors become obsolete with
the advent of flat screen monitors. Large quantities of CRTs are now finding
their way into Indiafor being recycled. This trade though flourishing isillegal
and contravenes the international Basel treaty which prohibits trans-boundary
movement of hazardous goods; Indiais a signatory to this treaty.

Existing Legal Framework on Electronic Waste

Most countries that have drafted regulation on E-waste have sought
participation and involvement of producers, asthey are best equipped to address
both upstream and downstream solutionsin view of complex material composition

13 Kukaday K. “Making Profit from Mining E-Waste", http://www.timesofindia.com/articlesshow/
2107581.cms, last visited on April 12, 2010.

14 Wankhende K.K. Britan’s Environmental Agency confirms that huge e-waste outflow to
India, Published in toxics link, http://www.toxicslink.org, last visited on May 4, 2010.

15 Sinha on “The Down Side of Digital Revolution”, Published in toxic Link, http://
www.toxicslink.org/a, last visited on April 1, 2010.

16 Violet N. Pinto on “E-Waste Hazard : The Impeding Challenge’, http://www. ljoem.com, last
visited on May 7, 2010.
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of such products. The issue of cleaner production and use of cleaner materials
can aso be best understood and implemented with active involvement of
producers.r” Thisislargely not addressed in the current draft regulation and the
issue of waste trade has also been left to market forces. Below section will
throw some light on existing International and National legal regimes relevant
to e-waste.

International Legal Regimes relevant to E-waste Basel Convention

The Basel Convention on Trans-boundary Movements of Hazardous
Waste addresses the issue of import of such waste. Lists A and B of the
Convention list such waste and the imports of these are regulated. The
Convention also prohibitsthe import/ trans- boundary movement of such waste
from an OECD to a hon-OECD country. Those rules are explained in detailed
inthefollowing section.

This Convention is the world’s most comprehensive environmental
agreement on hazardous and other wastes. Governments are expected to
minimize the generation of hazardous wastes, treat and dispose of wastes as
close as possible to their place of generation and reduce the quantities
transported.*® The proper implementation of the Basel Convention ensures that
hazardous e-waste be managed in an environmentally sound manner asit provides
thetoolsfor the transparency and traceability of e-wastes destined for recycling
or recovery. Thedevelopment of international resource recycling systemswould
have to be combined with a mechanism capable of monitoring such systemsto
ensure their accountability. That could not be achieved, however, without
intensified international efforts to help developing countries strengthen their
capacity to implement the Convention.®

Basel Convention covers all discarded/disposed materials that possess
hazardous characteristicsaswell asall wastes considered hazardous on anational
basis. Annex VIII, refers to e-waste, which is considered hazardous® under
the Convention Waste electrical and electronic assemblies or scrap containing
components such asaccumulators and other batteriesincluded onlist A, mercury
switches, glass from cathode-rat tubes and other activated glass and PCB-
capacitors, or contaminated?* with constituents (e.g., cadmium, mercury, lead,
polychlorinated biphenyl) to an extent that they possessany of the characteristics
contained in Annex I11. Annex | X, contains the mirror entry, B1110 Electrical
and Electronic assemblies given below.

17 http://www.cpcb.nic.in/electronic%waste/chapterl, last visited on April 3, 2010.

18 http://www.basel.int, last visited on March 12, 2010.

19 http://www.basel .int/industry/mppiwp/guid-info/index.html, last visited on May 3, 2010.
20 Article 1, par. 1(a) of the Basel Convention: A1180.

21 For details see Annex | of Basel Convention.
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. Electronic assemblies consisting only of metals or aloys.

. Waste electrical and electronic assemblies or scrap (including printed
circuit boards) not contal ning components such as accumulators and other
batteries included on List A, mercury-switches, glass from cathode-ray
tubes and other activated glass and PCB-capacitors, or not contaminated
with Annex 1.

OECD (2001)

WEEE / E-waste have been defined as “any appliance using an electric
power supply that has reached its end-of-life.”

Other Countries
European Union (EU)

Definition as per EU directive hasbeen described bel ow. Countries, which
havetransposed thisdefinitionintotheir national legidations, areAustria, Belgium,
Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece,
Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, The Netherlands,
Norway, Poland, Portugal, Slovakia, Slovenia, Spain, Sweden, Switzerland and
United Kingdom.

WEEE Directive (EU, 2002a)

“Electrical or electronic equipment which is waste including all
components, subassemblies and consumables, which are part of the product at
thetime of discarding.”?? Further it defines“waste” as* any substance or object
which the holder disposes of or isrequired to dispose of pursuant to the provisions
of national law in force.”

(@) ‘electrical and electronic equipment’ or ‘EEE’ means equipment which
is dependent on electrical currents or electromagnetic fields in order to
work properly and equipment for the generation, transfer and
measurement of such current and fields falling under the categories set
outin Annex | A to Directive?® designed for use with avoltage rating not
exceeding 1000 volts for alternating current and 1500 volts for direct
current.

Further EU Directives* speaks about the restriction of the use of certain
hazardous substances in electrical and electronic equipments have also come
into force w.e.f January 2007. These directives provide for the reduction and
elimination of hazardous substances used in el ectrical and el ectronic equipments.

22 WEE Directive 75/442/EEC, Article 1(a).
23 For details see EU Directive - 2002/96/EC (WEEE).
24 For details see EU Directive - 002/95/EC, January 27, 2003.
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Nairobi Declaration

Inthisthe recent declaration aims at suggesting some viable solutionsfor
tackling e-waste.® Its major proposals are:

Mobile Phone Partnership Initiative (MPPI)

The focus of the programme is on disseminating information on the
technical guidelinesto the countries that can useit and to test the guidelines by
launching pilot projects with industry partners. The pilot projects will be very
instrumental in raising awareness on environmentally sound management of
used and end-of-life mobile phones.?

Potential advisory body

Following the direction of paragraph 162 of the Report of the Open-
ended Working Group of the Basel Convention on the Control of Transboundary
Movements of Hazardous Wastes and their Disposal on the work of its sixth
session?” and additional discussionsinthe Contact Group on Technical Matters,
the concept of an e-waste forum (or body) to be established to undertake
proposed activities on e-waste was of general interest. Nonetheless, further
information was requested on proposalsand optionsfor such abody were needed
before this concept could be considered by the Conference of the Parties at its
ninth meeting.?

Global partnership on computing equipment

The mission of the partnership® is to increase environmentally sound
management of used and end-of-life computing equipment, taking into account
socia responsibility, the concept of sustainable development and promoting
information sharing of lifecyclethinking.

Besides this a programme of action in the Asia-Pacific region to dispose
of electrical and electronic waste in an environmentally sound way and stop its
illegal trafficking was also launched with the support of the United Nations
Environmental Programme's (UNEP) Basel Convention Regional Centres in
China, Indonesiaand Samoa. Dueto rapid industrialization, several developing
countriesin the Asia-Pacific region need to access large quantities of secondary
raw materials. As a result, large amounts of used and end-of-life electronic

25 It is on the environmentally sound management of electrical and electronic wastes and decision
VI1I1/2, UNEP/CHW.9/1.

26 Document UNEP/CHW.9/12 for further details on activities.

27 For details see: UNEP/CHW/OEWG/6/29.

28 Information on such a body can be found in document UNEP/CHW.9/INF/11.

29 This partnership was started in the year 2007, more detailed information on the Partnership for
Action on Computing Equipment is provided in documents UNEP/CHW.9/13 and UNEP/CHW.9/
INF/12.
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wastes are being sent to them for recycling, recovery and refurbishment of
non-ferrous and precious metals at facilities which do not always meet high
environmental standards.®

National Legal Regimes Relevant to E-Waste:

In order to tackle the issue of e-waste Government of India has enacted
followinglegidations. They are:

. The Municipa Solid Wastes (Management and Handling) Rules, 2000
. The Hazardous Wastes (Management and Handling) Rules, 2003
. E-Waste Management and Handling Rules, 2010 by MOEF (Draft).

Abovelegidations coversgeneration, storage, transportation and disposal
of hazardouswaste. But they do not propose streamlined collection mechanism
for hazardous waste- especially wastes like E-Waste. Their provisions are well
explainedin thefollowing section.

The Municipal Solid Wastes (Management and Handling) Rules, 2000

“Municipal Solid Waste” includes commercial and residential wastes
generatedin municipal or notified areasin either solid or semi-solid formexcluding
industrial hazardous wastes but including treated bio-medical wastes.

“Disposal” meansfinal disposal of municipal solid wastesin terms of the
specified measures to prevent contamination of ground-water, surface water
and ambient air quality.

“Processing” means the process by which solid wastes are transformed
into new or recycled products;

“Recycling” means the process of transforming segregated solid wastes
into raw materia sfor producing new products, which may or may not besimilar
to the original products.

“Storage” means the temporary containment of municipal solid wastes
in amanner so as to prevent littering, attraction to vectors, stray animals and
excessive foul odour.

Aboverulesarefailed to address the issue of e-waste, in order to address
these following rules was formulated, they are:

The Hazardous Wastes (Management and Handling) Rules, 2003

The Hazardous Waste (Management and handling) Rule, 2003, defines
“hazardouswaste” asany wastewhich by reason of any of its physical, chemical,

30 http://www.un.org/apps/news/story.asp?Newsl D=16690& Cr=electronic& Cr1=; last visited on
April 12, 2010.
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reactive, toxic, flammable, explosive or corrosive characteristics causes danger
or likely to cause danger to health or environment, whether alone or when on
contact with other wastes or substances, and shall include:

. Waste substances that are generated in the 36 processes indicated in
column 2 of Schedule | and consist of wholly or partly of the waste
substances referred to in column 3 of same schedule.

. Waste substances that consist wholly or partly of substancesindicated in
five risks class (A, B, C, D, E) mentioned in Schedule 2, unless the
concentration of substances is less than the limit indicated in the same
Schedule.

. Waste substances that are indicated in Lists A and B of Schedule 3 (Part
A) applicable only in cases of import and export of hazardous wastesin
accordance with rules 12, 13 and 14 if they possess any of the hazardous
characteristics listed in Part B of schedule 3.

“Disposal” means deposit, treatment, recycling and recovery of any
hazardous wastes. Important features of Schedule 1, 2 and 3, which may cover
E-waste, are given below.

Schedule 1

Although, there is no direct reference of electronic waste in any column
of Schedule 1 (which defines hazardous waste generated through different
industrial processes), the “disposal process’ of e-waste could be characterized
as hazardous processes.

Above Rules™ cover the generation, storage, transportation and disposal
of hazardous waste. Thisis more aimed at the issue of large industrial houses
generating waste, traders of these hazardous waste and the facility mangers of
such waste. The existing Hazardous Waste rules have been found to have
many shortcomings and are but in the interim, the situation remains very fluid
for E waste processing. Lack of clarity on the issue of electronic waste and the
inability of the current hazardous waste rulesto govern and effectively monitor
the e-waste recycling are some of the prime reasons for experts and members
of civil society demanding a separate set of rules to guide and control these
processes.

Recently in May, 2010 The Ministry of Environment and Forest (MoEF)
hasissued E-waste ruleswhich have been notified by the Ministry of Environment
and Forests, Government of India.®® Theserulesshall apply to every producer(s),

31 Hazardous Wastes (Management and Handling) Rules, 1989 as amended in 2003.
32 http:// www.environment.gov.au, last visited on May 2, 2010.
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dealer(s), collection centre(s), refurbisher(s), dismantler(s), recycler(s),
auctioneer(s) consumer(s) or bulk consumer(s) involved in the manufacture,
processing, sale, purchase of electrical and electronic equipment or component.

Thisisthefirst draft to address most issues rel ated to safer handling, health and
environmental concerns. The current Rules have been largely to address the
technological gap, which perhaps is not so difficult. What it fails to address is
putting in place a sound collection mechanism, which will eventually assure
regular and uninterrupted supply to thetechnologically better equipped facilities.

Before Parting

Inview of the magnitude of the problem of e-waste and the situation that emerges
from it, there is an urgent need to bring together al stakeholders and engage
them in the debate to find sustainabl e solutions to thisissue of electronic waste.
It also emergesthat one of the foremost requirement isto have suitablelegidation
on e-waste. The legidation should address the problems of imports as well as
domestic generation of waste.

The solution to the impending e-waste crisis lies in prevention rather than its
management. Recycling of e-waste is beyond the means of a consumer or
local government, given itstoxic nature. The solution lieswith the brand owners
or manufacturers of electronic products, which need to bear responsibility for
financing the treatment of the own-branded e-waste, discarded by their
customers. Thisisknown asthe principle of Individual Producer Responsibility
(IPR).® The rationae for IPR is that by making producers responsible for the
end-of-life costs of their products, a feedback loop is created to product
developers and designers to design out end-of-life costs, e.g. by making the
product less toxic and more amenable to material recycling.

Legidlation embracing Producer Responsibility for e-waste is aready in force
in the EU, Japan, Korea, Taiwan and some US states. Greenpeace expects
responsible companiesto treat al their customers globally in the same way and
offer take back and recycling services wherever their products are sold - not
just in countries where this is a legal requirement. Greenpeace requires
manufacturers to offer free, easy take back of their products once discarded
by their customers and ensure responsible recycling and disposal wherever
their products reach their end-of-life phase. In India some brands have initiated
take-back programmes but these are not working as well as they should.
Moreover, brand owners should a so work towards establishing arobust system
of e-waste collection and treatment infrastructure so that e-waste can be collected
and recycled in a safe manner.

33 http://www.unep.ch/ozone/index.shtml, last visited on March 12, 2010.
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Finaly it is suggested that major Municipal Corporations of our country
should take responsibility of collecting of e-waste directly from consumers and
handed over them to a recycler. The reason behind is 80% of cell phone parts
arerecyclable, if they arerecycled in ascientific manner environmental pollution
will bereduced. But theirony isthat in Indiainformal sector ishandling recycling
process which should be banned. Because people are unaware of the hazardous
nature of e- waste. Corporations should treat e-waste differently like bio-medical
waste. At present 3% e-waste is reached to the recycler.3 They should put
separate collection banks of e —waste, in every nuke end corner of the cities.
So it is convenient for public to drop unused cell phones and other electronic
gadgetsin that basket. It isthe hope of the author of thisarticleisthat in future
we can seegreen cell phoneswhich are 100% safer and environmental friendly.*

The need of the hour isto have stringent implementation of the Existing
Rules, which will lead to proper collection mechanism, sound recycling
technologies, adequate and scientifically designed disposal sites. Sustainable
Development concerns or enabling recovery and reuse of useful material from
hazardous waste and thereby reducing the waste for final disposal iscertainly a
welcome thought. But the steps taken to achieve these in the draft Rule do
seemineffectual. The steps, infact, seemto be more favourable towards making
Indiaa‘Dumping Destination’ in garb of ‘Recycling Destination’ .

Further it isimportant that proper waste management systems be put up
for E-waste. However the issue of collection (as is in the case of lead acid
battery) is key. Proper recycling facilities with appropriate technologies can
only be set up if they are ensured that the collected waste will reach them.

34 http://lwww.ewasteguide.info, last visited on March 17, 2010.

35 See Dr. P. Sree Sudha on “Tackling E-Waste” — The Hindu, open page, Vol.132, No.26, dated
28-6-2009, p. 14.

36 These comments are based on the study of www.toxiclink.org, last visited on March 12, 2010.



COPARCENARY UNDER HINDU LAW :
BOUNDARIES REDEFINED

Vijender Kumar*

Introduction

In Hindu socia system, Dharmasastrasdo not separatethe spiritual
from the secular, therefore, in the grasthasrama a personis given
the training to lead a complete and meaningful life for the benefit
and welfare of those who left and those who are present and
those who will be born. It is a unique phenomenon of Hindu
philosophy that the Hindu family has been thought of as one of the
most important institutions because all other institutions like
brahmacharya, vanaprastha and sanyasha depend on it. Hence,
the importance of the family is advocated in the Dharmasastras.

The coparcenary as understood in Hindu law hasitsorigin in the concept

of Daya asexplained by Vijnaneshwarawhile commenting on Ygjnavalkyasmriti
in the Daya vibhaga prakranam vayavahara adhaya. Here, Vijnaneshwara
discussed that Dayaisonly that property which becomesthe property of another
person, solely by reason of relation to the owner. The words solely by reason of
relation exclude any other cause, such as purchase or the like.1

Narada also approves the meaning of the Daya which is a coparcenary

property because according to him, sonscan divide only father’s property which
has been approved by the learned (Svatvani mitasambandhopalashanam).

*

Professor of Law, Head-Centre for Family Law, NALSAR University of Law, Justice City,
Shameerpet, Hyderabad.

Solely by reason of relation: “solely” excludes any other cause, such as purchase or the like.
“Relation”, or the relative condition of parent and offspring and so forth, must be understood of
that other person, a son or kinsman, with reference to the owner of the wealth. (Balam Bhatta).
The meaning is this: wealth, which becomes the property of another, (as a son or other person
bearing relation,) in right of the relation of offspring and parent or the like, which he bears to his
father or other relative who is owner of that wealth, is signified by the term heritage. (Subodhini).
In right of their being his sons or grandsons: a son and a grandson have property in the wealth of
a father and of a paternal grandfather, without supposition of any other cause but themselves.
Theirs consequently is inheritance not subject to obstruction. (Subodhini). Property devolves on
parents: Visweswara Bhatta reads “parents, “brothers, and the rest”, (pitri-bhratradinam), and
expounds it ‘both parents, as well as brothers and so forth’. Balam Bhatta writes and interprets
an ‘uncle and a brother or the like', (pitrivya-bhratradinam), but notices the other reading. Both
are countenanced by different copies of the text. The same holds good in respect of their sons:
here the sons or other descendants of the son and grandson are intended. The meaning is this: if
relatives of the owner be forthcoming, the succession of one, whose relation to the owner was
immediate, is inheritance not liable to obstruction, but the succession of one, whose relation to
the owner was mediate or remote, is inheritance subject to obstruction, if immediate relatives
exist. (Subodhini). In respect of their sons: meaning sons and other descendants of sons and
grandsons, as well as of uncles and the rest. If relatives of the owner be forthcoming, the
succession of one, whose relation was immediate, comes under the first sort; or mediate, under
the second. (Balam Bhatta); H.T.Colebrooke, Daya-Bhaga and Mitaksara, 1984, pp. 242-243.
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Therefore, the unique concept of coparcenary is the product of ancient Hindu
jurisprudencewhich later on becamethe essential feature of Hindu law in general
and Mitakshara School of Hindu law in particular.

The concept of coparcenary as understood in the general sense under
English law has different meaning in India or Hindu legal system. In English
law, coparcenary is the creation of act of parties or creation of law. In Hindu
law, coparcenary cannot be created by acts of parties, however, it can be
terminated by acts of parties. The coparcenary in Hindu law was limited only to
male members who descended from the same male ancestors within three
degrees. These coparceners have important rights as regards to property of the
coparcenary but so long the coparcenary remains intact no member can claim
any specific interest in any part of the property of the coparcenary because of
the specific nature of coparcenary in the Mitakshara School of Hindu law.

However, under Hindu law, the coparcenary in the Mitakshara and the
Dayabhaga Schools of Hindu law have different meanings with the result that
this difference in the concepts of coparcenary of the Mitakshara and the
Dayabhaga Schools of Hindu Law resulted in the difference of definition of
partition and the duty of the son to pay the debt of his father. Therefore, the
deviation in the original concept of coparcenary is the result of social and
proprietary influence. Hence, when females are made entitled to become
coparceners it does not militate against the nature and concept of coparcenary
because it is the social and proprietary aspect which prominently make it
necessary that females should be included in the concept of coparcenary.
However, the term Apatya (child) isacoparcener because according to Nirukta,
Apatya means child which includes both son and daughter. Therefore, when a
femaleis made acoparcener, itisonly the recognition of the meaning of childin
its true sense without making any distinction between a son and a daughter.

Now, a question which may arise in the case of a daughter is how the
coparcenary interest will be determined at the time of her marriage. In fact, it
would pose no problem because the male members of a coparcenary can
determine the coparcenary interest any time at their will so why should there be
any difficulty inthe case of daughters. In fact, the main emphasisison granting
the proprietary rights to female children equal to the proprietary rights of male
children. Therefore, the marriage of adaughter may or may not have any impact
on the proprietary interest rather it will depend upon the will of the female
herself. The division of property of a coparcenary will depend on the nature of
the property whether the property which is in the hands of the coparceners is
ancestral property or it is the self acquired property of the coparceners. This
problem has already been in existence both in the Mitaksharaand the Dayabhaga
Schools of Hindu law and the solution of the problem of division or partition of
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coparcenary property may follow either the pattern followed in Hindu law or
statutory provisions may be madein this behalf. But, in any case inclusion of a
female child in coparcenary is not against the letter and spirit of Hindu law.

Concept of Coparcenary: Historical Perspective

Coparcenary is “unity of title, possession and interest”. To clarify the
term further, a Hindu Coparcenary is amuch narrower body than aHindu joint
family, it includes only those persons who acquire by birth an interest in the
coparcenary property, they being the sons, grandsons, and great-grandsons of
the holders of the property for the time being.

The Black’s law dictionary gives a more comprehensive explanation of
the term coparcenary. It says, “ such estate arises where several take by descent
from same ancestor as one heir, al coparceners constituting but one heir and
having but one estate and being connected by unity of interest and of title. A
species of estate, or tenancy, which exists where lands of inheritance descend
from the ancestor to two or more persons. It arosein England either by common
law or particular custom. By common law, as where a person, seised in fee-
simpleor fee-tail, dies, and hisnext heirsaretwo or morefemal es, hisdaughters,
sisters, aunts, cousins, or their representatives; in this case they al inherit, and
these coheirs, are then called “coparceners’, or, for brevity “parceners’ only.
By particular custom, as where lands descend, asin gavelkind, to all the mates
in equal degree, as sons, brothers, uncles etc...An estate which severa persons
hold as one heir, whether male or femae. This estate has the three unities of
time, titleand possession; but theinterests of the coparcenersmay be unequal .” 2

In Dharmasastra coparceners are referred to as Sahadaee. The term
coparceners came to be used as aresult of influence of Western Jurisprudence.
Therefore, the present concept is not very difficult from the earlier one. The
justification of coparcenary according to the Mitakshara Schooal is that those
who can offer funeral oblations (Pindh-daan) are entitled to the property. The
concept of Pindh-daan is that the person who offers funeral oblations share
the same blood with the person to whom he is offering a Pindh.

A coparcenary is purely acreation of law; it cannot be created by act of
parties, except by adoption. In order to be able to claim a partition, it does not
matter how remote from the common ancestor a person may be, provided heis
not more than four degrees removed from the last male owner who has himself
taken an interest by birth.3

2 Joseph R. Nolan et a., Black's Law Dictionary, 6th ed. 1990, p. 335.

3 PV.Kane, History of Dharmasastra, Vol. I11, 3rd ed. 1993, p. 591. Vide Moro v. Ganesh, 10 Bm.
HCR, p. 444, pp. 461-468 where Mr. Justice Nanbhai Haridas very lucidly explains by severa
diagrams the limits of a coparcenary and what persons are entitled to demand a partition and
from whom.
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In Hindu law of succession the coparcenary is till not codified. There
are two Schoals, viz.,, the Mitakshara and the Dayabhaga. According to the
Mitakshara School, thereis unity of ownership - the whole body of coparceners
isthe owner and no individual can say, whilethe family isundivided that he has
adefinite share as his interest is always fluctuating being liable to be enlarged
by deaths and diminished by birthinthefamily. Thereisal so unity of possession
and enjoyment. Further, while the family is joint and some coparceners have
children and others have few or none or some are absent, they cannot complain
a the time of partition about some coparceners having exhausted the whole
incomeand cannot ask for an account of past income and expenditure. Katyayana
expressy states that the joint family property devolves by survivorship that is
on the death of a coparcener his interest lapses and goes to the other
coparceners. The conception of coparcenary under the Dayabhaga School is
entirely different from that of the Mitakshara School. Under the Dayabhaga
School, sons do not acquire any interest by birth in ancestral property, but the
son’sright arises only on the father’s death and the sons take property as heirs
and not as survivors.

However, the coparcenary in Hindu law isnot identical to the coparcenary
as understood in English law. Thus, in the case of death of a member of
coparcenary under the Mitakshara law, his interest devolves on the other
members by survivorship while under English law, if one of the co-heirsjointly
inheriting properties dies, his or her right goesto hisor her legal heirs.

Mitakshara School of Hindu Law

It is important to note the distinction between ancestral property and
separate property. Property inherited by aHindu from hisfather, father’sfather,
or father’sfather’s father, is ancestral property. Property inherited by him from
other relationsishis separate property. The essential feature of ancestral property
isthat if the person inheriting it has sons, grandsons, or great grandsons, they
become coparceners with him and become entitled to it by reason of their birth.
Thus, if A, who hasason B, inherits property from hisfather, it becomesancestra
in hishands, and though A, the head of the family, isentitled to hold and manage
the property, B is entitled to an equal interest in the property with his father, A
and to enjoy it in common with him, B can, therefore, restrain his father from
alienating it except in the exceptional circumstances, viz., apatkale,
kutumbharte, dharmarte or legal necessity. Such alienation is alowed by law
and he can enforce partition of it against his father. On his father’s death, he
takes the property by survivorship and not by succession.4 However, as to

4 Section 6 of the Hindu Succession Act, 1956: When a male Hindu dies after the commencement
of this Act, having at the time of his death an interest in a Mitakshara coparcenary property, his
interest in the property shall devolve by survivorship upon the surviving members of the
coparcenary and not in accordance with this Act:
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separate property, aman is the absolute owner of the property inherited by him
from his brother, uncle, etc. His son does not acquire an interest in it by birth
and on his death, it passes to the son not by survivorship but by succession®.
Thus, if A inheritsfrom hisbrother, it ishis separate property and it isabsolutely
at hisdisposal. His son B acquires no interest in it by birth and he cannot claim
partition of it nor can herestrain A from alienating it. The same rule appliesto
the self acquired property of amale Hindu. But it is of the utmost importanceto
remember that separate or self-acquired property, once it descends to the male
issue of the owner becomes ancestral property in the hands of the male issue
who inherits it. Thus, if A owns separate or self-acquired property it will pass
on hisdeath to hisson B ashisheir. But inthe hands of B it isancestral property
asregards his sons. The result isthat if B hasason C, C takes an interest in it
by reason of his birth and he can restrain B from alienating it, and can enforce
apartition of it as against B.

Ancestral property is species of coparcenary property. As stated before,
if aHindu inherits property from hisfather, it becomes ancestral in hishands as
regards his son. In such a case, it is said that the son becomes a coparcener
with hisfather asregardsthe property so inherited and the coparcenary consists
of the father and the son. But this does not mean that a coparcenary can consist
only of afather and his sons. It is not only the sons but also the grandsons and
great grandsons who acquire an interest by birth in the coparcenary property.
Thus, if A inherits property from his father and he has two sons B and C, they
both become coparceners with him as regards the ancestral property. A, as the
head of the family, isentitled to hold the property and to manageit and henceis
called the manager of the property. If B has a son D and C has a son E, the
coparcenary will consist of the father, sons and grandsons, namely, A,B,C,D,
and E. Further, if D hasason F, and E has a son G, the coparcenary will consist
of thefather, sons, grandsons, and great grandsons, inal, it will consist of seven
members. But if F has a son H, H does not become a coparcener, for a
coparcenary which islimited to the head of each stock and his sons, grandsons,
and great grandsons. H being the great great-grandson of A cannot be amember
of the coparcenary so long A is dive.

Genesis of Coparcenary

A coparcenary is created when, for example, a Hindu male A, who has

5 Section 8 of the Hindu Succession Act, 1956: The property of a male Hindu dying intestate shall

devolve according to the provisions of this Chapter -

(a) Firstly, upon the heirs, being the relatives specified in Class | of the Schedule;

(b) Secondly, if there is no heir of Class I, then upon the heirs, being the relatives specified in
Class |1 of the Schedule;

(c) Thirdly, if there is no heir of any of the two Classes, then upon the agnates of the deceased,;
and

(d) Lastly, if there is no agnate, then upon the cognates of the deceased.
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inherited no property at all from his father, grandfather or great grandfather,
acquires property by his own exertion. A has a son B, B does not take any
vested interest in self-acquired property of A during A's life time, but on A's
death he inherits the self-acquired property of A. If B hasason C, C takes a
vested interest in the property by reason of his birth and the property inherited
by B from his father A becomes ancestral property in B’s hands, and B and C
are coparceners as regards this property. If B and C continue joint and ason D
isbornto C, he entersinto the coparcenary by the mere fact of his birth. And if
ason E is subsequently born to D, he too becomes a coparcener with his father
and grandfather.

Though a coparcenary must have a common ancestor to start with, it is
not to be supposed that at every extent coparcenary is limited to four degrees
from the common ancestor. A member of ajoint family may be removed more
than four degrees from the common ancestor (original holder of coparcenary
property) and yet he may be a coparcener. Whether he is so or not depends on
the answer to the question whether he can demand partition of the coparcenary
property. If hecan, heisacoparcener but not otherwise. Theruleisthat partition
can be demanded by any member of ajoint family who is not removed more
than four degrees from the last holder, however, remote he may be from the
common ancestor or original holder of the property.

When a member of a joint family is removed more than four degrees
from the last holder he cannot demand partition, and therefore, he is not a
coparcener. On the death, however, of the last holder, he would be entitled to a
share on partition, unless his father, grandfather and great grandfather had al
predeceased last holder. The reason is that whenever a break of more than
three degree occurs between the holders of property the coparcenary comes to
an end.

Another important element of a coparcenary under the Mitakshara law
is unity of ownership. The ownership of the coparcenary property is in the
whole body of coparceners. According to the rule, the notion of an undivided
family governed by the Mitakshara law, no individual member of that family
whilst it remains undivided can predicate of the joint and undivided property
that he, that particular member has a definite share, one third or one fourth. His
interest is a fluctuating interest, capable of being enlarged by deaths in the
family and liable to be diminished by birthsin the family. It isonly on partition
that he becomes entitled to a definite share. The most appropriate term to
describe the interest of a coparcener in coparcenary property is “undivided
coparcenary interest”. The rights of each coparcener until a partition takes
place consist in acommon possession and common enjoyment of the coparcenary
property. As observed by the Privy Council in Katama Natchiar v. The Rajah
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of Shivaganga,b thereiscommunity of interest and unity of possession between
al the members of coparcenary, and upon the death of any one of them, the
others will take by survivorship in which they had during the deceased’s life
time a common interest and a common possessi on.

The Supreme Court has summarised the position and has observed that
the coparcenary property isheld in collective ownership by all the coparceners
inaquas corporate capacity. The incidents of coparcenary are: first, the lineal
male descendants of a person up to the third generation, acquire on birth
ownership in the ancestral properties of such person; secondly, that such
descendants can at any timework out their rights by asking for partition; thirdly,
till partition each member has ownership extending over the entire property
jointly with the rest; fourthly, as a result of such co-ownership, the possession
and enjoyment of the propertiesiscommon; fifthly, no alienation of the property
ispossibleunlessit isfor necessity, without the concurrence of the coparceners;
and lastly, theinterest of adeceased member passes on hisdeath to the surviving
coparceners.

Dayabhaga School of Hindu Law

The conception of coparcenary and coparcenary property according to
the Dayabhaga School is entirely distinct from that of the Mitakshara School.
According to Mitakshara School, a son acquires at birth an interest with his
father in ancestral property held by the father and on the death of the father the
son takes the property, not as his heir, but by survivorship. According to
Dayabhaga School, the son does not acquire an interest by birth in ancestral
property. Son’s right arises only on the death of his father. On the death of the
father he takes such property asisleft by him whether separate or ancestral, as
heir and not by survivorship.

According to the Mitakshara School, the foundation of coparcenary is
firstlaid onthebirth of ason. The son’shirthisthe starting point of acoparcenary
according to Mitakshara School. Thus, if a Hindu governed by the Mitakshara
School hasason born to him, thefather and the son at once become coparceners.

According to Dayabhaga School, the foundation of a coparcenary islaid
on the death of the father. So long as the father isaive, there is no coparcenary
in its strict sense of the word between him and his maleissue. It isonly on his
death leaving two or more male issues that a coparcenary isfirst formed. Thus,
it would be correct to say that the formation of a coparcenary does not depend
upon any act of the parties. It isacreation of thelaw. It isformed spontaneously
on the death of the ancestor. It may be dissolved immediately afterwards by

6 (1863) 9 MIA 539.
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partition but until then the heirs hold the property as coparceners. These
observations must obviously beread in the context of afather dying leaving two
or more male issues who would constitute a coparcenary, though of course, in
their case, there would be only unity of possession and not unity of ownership.
Thus, till apartition by metesand bounds, that is, actual and final distribution of
properties takes place, each coparcener can say what his share will be. In
other words, none of them can say such and such property will fall to his share.
Each coparcener isin possession of the entire property, even if he has no actual
possession, as possession of one is possession of al. No one can claim any
exclusive possession of property unless agreed upon by coparceners.

In Sudarsana Maistri v. Narasimhulu,’ it was held that a joint family
and its coparcenary with al itsincidents are purely a creature of Hindu law and
cannot be created by act of parties, as the fundamental principle of the joint
family isthetie of sapindaship arising by birth, marriage and adoption.

Andhra Pradesh Module: Step towards Proprietary Equality

The Hindu Succession Act, 1956 has conferred rights of succession on
Hindu females as provided in Section 6 of the Act, relating to succession to an
undivided interest in a joint family property when a coparcener dies intestate.
But amale was free to dispose of inter vivos or by will, hisinterest in the joint
family property which meant the female could still be deprived of proprietary
right. Considering it unfair to exclude a daughter from participation in the
ownership of coparcenary property, and in order to confer the right to property
by birth on aHindu female and assimilate her to the position of a male member
of a coparcenary, a Bill, L.A. Bill 12 of 1983 was introduced in the Andhra
Pradesh Legidative Assembly. The Bill was enacted by the Andhra Pradesh
State Assembly on September 25, 1985 and received the assent of the President
and came into force on September 5, 1985.

The Hindu Succession Act, 1956 was amended by introducing a new
Chapter, Chapter 11-A consisting of Sections 29-A, 29-B and 29-C. Section 29-
A provides that the daughter becomes a coparcener by birth along with other
male members and has a right to obtain partition having the equal share with
son. Section 29-B providesthat adaughter’sinterest inthejoint family property
would devolve by survivorship upon the surviving members of the coparcenary
and not in accordance with the Hindu Succession Act. The Hindu Succession
(Andhra Pradesh Amendment) Act, 1986 was extended to the whole of the
State of Andhra Pradesh.

7 (1902) 25 Mad. 149.
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This was a very progressive measure and removed to a large extent the
inequality between males and females among Hindus with regard to property
under Hindu law. The example set by Andhra Pradesh has been followed by
other States, viz., the Hindu Succession (Tamil Nadu Amendment) Act, 1989, the
Hindu Succession (M aharashtraAmendment) Act, 1994, and the Hindu Succession
(Karnataka Amendment) Act, 1994. In order to have auniform law for the whole
of Indiait was hoped that all other States would follow thisexample or the Union
Legidature would amend the Principle Act of 1956 on the above lines.

In Narayan Reddy v. Sai Reddi,8 where in a suit for partition of joint
family properties, a preliminary decree was passed ascertaining the share of
the parties, it was held that it was open to the unmarried daughter to claim
share in those properties under Section 29A as amended by A.P. Amendment
Act, 1986 before the passing of the final decree.

In Ashok Kumar Ratanchand v. CIT,9 the A.P. High Court held that
where acoparcener who obtai ns property on partition and marries subsequently,
the status of unit of assessment after marriage is necessarily that of a Hindu
undivided family and the income from such property is assessablein that status
and not in the status of the individual. After discussing the entire case law on
the subject, the Court observed that the property which a coparcener obtains
on partition does not become for all times hisindividual and separate property.
If hehasawife or adaughter, depending on him the property will be charged by
the obligation to maintain them. If he marries later, his property, ancestral or
self-acquired, will be burdened by an obligation to maintain hiswife. If he begets
ason, that son becomes entitled to asharein the property which thereby revives
the character of joint family property. If he begets only daughters, the obligation
to maintain them will be fastened on the property. An unmarried Hindu male,
obtaining a share of ancestral property on partition retains the property as his
absolute property. But after marriage the property becomes encumbered by an
obligation to maintain his wife or other dependents. It sheds the character of
separate property and revivesits character as joint property of the smaller unit
consisting of himself and hiswife. In that limited sense, the income therefrom
may be theincome of the Hindu undivided family consisting of himself and his
wife.10

The main points for consideration and elucidation of the consequences
of the result of statutory inclusion of a daughter in the category of Mitakshara
Coparcenary were that the anomalies and inconsistencies must be eliminated.
As for the anomaly, it is to be made clear that at the time of marriage, the

8 AIR 1990 AP 263.
9 (1990) 186 ITR 475.
10 Ibid, p. 488.



36 NALSAR Law Review [Vol.4: No.1

daughter must for al purposes cease to be a member of the coparcenary in the
family of her birth. The anomaly is that by virtue of marriage she has become
the member of the family of her husband and the member of her husband’s
family cannot be the member of coparcenary of her family of birth. However,
for the purpose of succession under Section 6 of the Hindu Succession Act,
1956, she will remain an heir in the Class | of the Schedule and as for the
inconsistency, it would be inconsistent to regard her children to be the members
of the coparcenary of their mother’s family, because in the case of male
coparceners, the children of the coparceners become the member by virtue of
their birth in the family. But the daughter’s children, in lieu of the coparcenary
membership of their mother’s family, get the membership of coparcenary of
thefamily in which their mother ismarried, so thereisno denial of any equality
to the daughter of a daughter by denying her the coparcenary membership in
the family of her mother’s birth.

It wasfelt that not many cases on the Hindu Succession (Andhra Pradesh
Amendment) Act, 1986 for claiming coparcenary interest were coming up in
Courts. There might be two reasons for this. First, it might be that they were
satisfied with the newly created statutory right in their favour. The second
reason might be that the females did not want to disturb the existing usages,
customs and practices of their family of birth. This reason seemsto be the most
plausible reason. Granting of coparcenary interest to females not only brings
them proprietary interest but at the same time the females are also liable to the
same duties to pay the debt of their father as the males are and after satisfying
the debt their interest can be taken. Therefore, whether they do not claim the
interest they would still be liable to pay the debt of their father. Further, the
coparcenary interest will also be affected when a Karta alienates the joint
property of the coparcenary. If the alienation is for legal necessity or for the
benefit of the estate or for the welfare of the family, the female coparcener will
be bound by the alienation unless she proves that the alienation was not for
legal necessity or for the benefit of the estate or for the welfare of the family or
that it wasimmoral or illegal. The aforesaid implications are not imaginary but
they are natural and practical problems which the law must take into account.

Evaluation

The ownership and transfer of ownership is crucia to an understanding
of the economic and socia functioning of the ingtitution of the family. It is
impossible to study the relevance of the Hindu joint family, without examining
the provisions of law relating to property. In other words, it isimperative that
there exists an identification of the members of a family, who are entitled to
inherit and pass on the property. It is the members of the family who hold and
manage the joint family property.
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In ancient times, everywhere, property could be owned by the patriarch
of the family, who had an absolute control over persons and property of the
family. The patriarch was held to be responsible for all the matters relating to
household, ultimately earning him the title of the “ Grahapati” or master of the
household. In Roman law, he was known as Patria Potestas. The patriarchal
system aso laid the foundations for the system of primogeniture, whereby, the
eldest male member of the family was deemed worthy of inheriting the family’s
property. Briefly speaking, this was the mindset of the Veedic Scholars, who
spoke of property distribution, ownership and transfer. The concept of the
coparcenary finds its origins against this very socio-economic backdrop. The
coparcenary consisted of al those memberswithin afamily, who wereidentified
asthose capable of managing, and deserving of holding property. The members
of the coparcenary were in better financial position than others, as they held
within their hands, the reignsto the family’s property and consequently, were at
the helm of the family’s economic affairs.

The constitution of the coparcenary differed depending on the customs
and practices of the region. The multiplicity of customs led to the broad
classification of customsrelated to property intwo Schools, viz., the Mitakshara
and the Dayabhaga. The coparcenary in Mitakshara law can be defined as a
group consisting of all those males who take by birth an interest in the joint or
coparcenary property. These include father, his son, son’'s son, and son’s son’'s
son.11 The same was envisaged by Section 6 of the Hindu Succession Act,
1956. Some eminent scholars are of the opinion that discriminatory treatment
has always been meted out to women. The coparcenary has always been
considered anarrower body withinthejoint family. In other words, these scholars
are of the opinion that the control of the ancestral property continued to rest in
apatrilineal regime.

The Amendment made to the Hindu Succession Act, 1956 in 2005 has
attempted to make the daughter of coparcener a‘coparcener’. This amendment
was made under the pretext of allowing for gender friendly succession laws.
However, there are many ambiguities surrounding an understanding the Hindu
Succession (Amendment) Act, 2005. There are several implications of the
amendment, the most significant being apossiblereconstitution of the Mitakshara
Coparcenary. By introducing the daughter as a coparcener, the traditional
patriarchal nature of the coparcenary has experienced adramatic change. There
isaconfusion surrounding the definition of the Mitakshara Coparcenary, in the
light of the Hindu Succession (Amendment) Act, 2005 - the position of the
“daughter of a coparcener” is one which needs to be examined better.

11 PV. Kane, History of Dharmasastra, Vol. 11, 3rd ed. 1993, p. 591.
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Section 6 of the Hindu Succession (Amendment) Act, 2005 clearly states
that the daughter of a coparcener shall by birth become a coparcener in her
own right in the same manner as the son. It also states that she shall have the
samerightsin the coparcenary property as she would have had she been a son,
and that she would be subject to the same liabilities. The daughter is thus, an
acceptable member of the Hindu coparcenary, by virtue of the Section 6 of the
Hindu Succession (Amendment) Act, 2005. However, the matter isnot sosimple.

Thefirst problem encountered on examining Section 6 entailsthe lack of
an explicit distinction between married and unmarried daughters. Thisfact must
be emphasized as the married and the unmarried daughter do differ in respects
such as membership of family; something which is crucia to the notion of the
coparcenary. However, working under the assumption that the term daughter,
as used in the Act, isinclusive of both married and unmarried daughters, it is
necessary to understand that the attempt to distinguish between a married and
unmarried daughter might prove futile, with respect to defining the coparcenary.

Another interesting problem while defining the coparcenary concern the
inclusion or exclusion of the adopted daughter is concerned. The text of the
Section 6 of the Hindu Succession (Amendment) Act, 2005 nowhere mentions
any reference to an adopted daughter, but maintains the inclusion of only a
daughter by birth, as apart of the coparcenary. Thus, for al practical purposes,
it is impossible to include the adopted daughter in the new definition of the
coparcenary - a matter which needs to be re-examined.

Thecrux of the problemsliesin the confusion which surroundsthe phrase,
“the daughter of a coparcener”. It is clear from areading of Section 6 that the
daughter of the propositus is most definitely a coparcener, entitled to asharein
the coparcenary property, equal to that of her brother’s. However, it isnecessary
to understand that the applicability of thisphraseisrestricted to thisinterpretation
alone. In other words, it is incorrect to include the daughter’s children as
coparceners in their mother’s family. The text of Section 6 clearly makes no
mention of the daughter’s son, and hence, it may be safely assumed that heisto
be excluded from his mother’s coparcenary. However, while there is ambiguity
surrounding the position of the daughter’s daughter, it isimpractical to suggest
that the daughter of the daughter may be considered a member of her mother’s
coparcenary. On marriage the daughter ceases to be a member of her family of
birth. Thus, sheis a coparcener in her natal family, but no longer a member of
it. Her daughter will receiveasharein her father’scoparcenary. If thedaughter’s
daughter is allowed a share in the mother’s coparcenary, she would be the
recipient of adouble sharethat is, ashare from each of her parent’s coparcenary.
Thus, the daughter’s children cannot be made coparceners.
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This emphasises the unfair advantage attributable to the daughter’s
childrenthat stemsfrom problemslinked to membership of afamily. In essence,
the married daughter’s sharein her father’s coparcenary will only serveto help
her hushand’ sfamily. Thus, thereisacrucia problem surrounding the membership
of afamily, and the coparcenary itself.

It is necessary to note that the system of the Mitakshara coparcenary
loses its meaning, as membership of joint family is no longer a pre-requisite.
The amended Section 6 of the Hindu Succession Act, 1956 has made adaughter
who isnot amember of the family, acoparcener. The system of the coparcenary
proves itself futile as no matter how the property passed onto the married
daughter, it will only benefit thefamily of her marriage. In essence, itisperhaps
time to reconsider the notion of the coparcener, and in effect re-look the
congtituents of the Hindu joint family. However, based on the analysis of the
sources mentioned above it is suggested that the Mitakshara coparcenary shall
now consist of “the common ancestor, the son, son’s son, son’ son’ son, the
daughter of common ancestor, son’s daughter and son’s son’s daughter” .

The Hindu Succession (Amendment) Act presumesthe married female's
continuance in the family of her birth. This presumption is neither logical nor
workable. Therefore, the Act must provide that a daughter on marriage ceases
to be the coparcener in the family of her birth ... that the coparcenary interest
of a daughter in the family of her birth would be determined at the time of
marriage. Her interest will be ascertained on the date of the marriage presuming
that it was the date on which the severance of her status has affected and it
must follow actual division of coparcenary property (partition)...otherwise the
Act will create more problemsthan it solves. The net result would be socia and
family feudsand tensions. Therefore, it issuggested that the aforesaid provision
regarding continuance of a daughter as coparcener even after marriage be
removed.

Further, it issubmitted that the Hindu Succession (Amendment) Act makes
discrimination between a daughter born in the family and adaughter adopted in
thefamily of her adoption. Therefore, thisanomaly must be removed by making
an amendment in the existing Act to absorb adopted daughter in the family of
her adoption as a coparcener as is done in the case of an adopted son.

Finally it is submitted that if there is area desire to help the female in
genera and the Hindu female in particular in the light of the Hindu Succession
(Amendment) Act, 2005, the provisionsto makethewifeasharer in the property
at the moment of her entry into the family of her marriage must be made. Since
her entry in the family of her marriage is not temporary but is permanent for
life, the female should be made a sharer in the property of the relations of her
husband. Where the husband is a sharer, she should be an equal sharer with her
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husband. If the Parliament is serious to improve financia position of Hindu
female, thewife, who isthe other half of her husband, it should make alaw that
should give her equal economic rightsin the property of her husband and equal
right of heirship with her husband in the property of relatives of her husband as
sheistheinseparable half of her husband. It will bein total conformity with the
spirit of Hindu view of life as she is Sapinda Gotraja. On the analogy and
rationale of Dattaka, all her rights must cease in the family of her birth after
marriage and consequent replacement must take place in the family of her
marriage. Further, every marriage must be registered.12 |f these provisions
aremade, divorcewill become only an exception, and on divorceaHindu female
should be divested of all her properties which she had got by virtue of her
marriage.

12 Seema v. Ashwani Kumar, AIR 2006 SC 1158: the Supreme Court held that marriages of all
persons, citizens of India, belonging to various religions should be made compulsorily registrable
in their respective States, where marriage is solemnized.



ENVIRONMENTAL PROTECTION: INTERNATIONAL
LEGISLATIVEANDADMINISTRATIVE EFFORTS
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International concern for the protection, preservation and improvement
of environment became pronounced only in the second half of the last century.
Inthe context of today’sinterdependent world, with the economic globalization
as the emerging international norm, any act or omission on the part of one
nation adversely affecting its national environment may have far-reaching
adverse conseguences to the global environment. This fear has prompted the
members of the family of nations to shed their attitude of indifference to the
global environmental concerns and to become aware of the dangers of further
environmental neglect. The result was the initiation of the international efforts
to find international legislative and administrative strategies to address global
environmental challenges.t

Prior to 1972, there was no major international effort to tackle and face
global environmental challenges, although there were several international
legidativeinstruments dealing with environmental issuesincidentally which are
still in operation. Some of these are: The Nuclear Weapons Tests Ban Treaty
1963; The Treaty for the Prohibition Of Nuclear Weapons in Latin America of
1967; The Treaty laying down the Principles Governing Activities of Statesin
the Exploration and Use of Outer Space Including the Moon and celestial Bodies
of 1967; The Treaty on the Non-proliferation of Nuclear Weapons of 1968; The
Treaty onthe prohibition of the Emplacement of Nuclear Weapons on the Seabed
ocean Floor and Subsoil thereof 1971.

The Stockholm Conference, 1972

The major international effort for the protection of global environment
began in 1972, when the international community convened the first historic
United Nations Conference on Human Environment at Stockholm.? This
conference marked the culmination of the efforts that preceded the Stockholm
Conference® to place the issue of the protection of the environment on the

* Associate Professor of Law, NALSAR University of Law, Justice City, Shameerpet, Hyderabad.

1 Stockholm Conference, 1972, UN Doc/ A/ CONF/ 48/ 14. Rev.1; Rio Conference, 1992, UN
Doc/ A/ CONF. A/ 151/ 5.

2 lbid. The Conference was held from 5-16 June 1972, which was attended by 114 countries who
agreed on a Declaration and an Action Plan.

3 The Stockholm Conference was held pursuant to the United Nations General Assembly’s Resolution
of 3 December 1968, which authorized the UN Secretary General to prepare a report on the
problems of Human Environment. He prepared a report on 26 May 1969 (Document E/ 4667),
which was endorsed by the General Assembly by another Resolution dated 15 December 1969.
The same Resolution assigned to the Secretary General overall responsibility for organizing the
Conference and established a 27 member preparatory committee to assist him.
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official agenda of international policy and law as it represented the first major
international effort to tackle the problem of the protection of environment and
its improvement by international co-operation and agreement. The agenda of
the conference was expanded to include the issues which recognised the
rel ationship between devel opment and environment. They were conceptualized
as two side of the same coin and it was realized that environmental protection
was an essential element of the social and economic development. The
Conference adopted, among other things*, three important non binding
instruments which were: (a) A Declaration containing seven home truths and
twenty-six principles; (b) A Resolution on I nstitutional and Financial Agreements,
(c) AnAction Plan containing 109 recommendations. A brief discussion of each
one of these instruments would be appropriate.

The Stockholm Declaration

Referring to the significance and importance of the Declaration, it has
been rightly observed that “this Declaration may be regarded as doing for the
protection of the environment of the earth what the Universal Declaration of
Human Rights of 1948 accomplished for the protection of fundamental freedoms
and human rights.”® Just as the Universal Declaration was essentially a
manifesto, expressed in the form of an ethical code, intended to govern and
influence future action and programmes, both at the national and international
levels, so wasthe Stockholm Declaration.® Itis, submitted that like the precepts
embodied inthe Universa Declaration of Human Rights, the Principlesembodied
inthe Stockholm Declaration have already become an integral part of customary
rules of international law.’

The Declaration was divided into two parts, a Preamble proclaiming
certain hometruths about man and hisrelation to environment, and an operative
part enunciating 26 principlesto govern international and national action inthe
environmental field.

(i) The Seven Truths

The most important and significant contribution of the Stockholm
Conferencewasitseffortsnot only to bring in to focusthe human rights approach
to the problem of environmental protection, but also to recognize a linkage
between devel opment and environment from which the concept of “ Sustainable
Development” has gradually emerged to become a part of the customary rules

4 Other instruments adopted were: (a) Resolution on designation of a world environment Day; (b)
Resolution for the convening of a second Conference, and (c) Decision to refer to governments'
recommendations for action at the national level of the member countries.

5 JG Starke, Introduction to International Law, 10th ed 1988, p. 406.

Id at p. 407.

7  See, Justice Kuldip Singh's observation in Vellore Citizen's Welfare Forum v. Union of India AIR
1996 SC 2715-2722.

(o))
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of international law.® Thiswas evident from the severa recitals of the preamble
to the Declaration and several principles embodied therein.

The Declaration declared that while man was both creature and the
moulder of his environment, rapid advances in science and technology had
invested man with the potent power to transform his environment in countless
ways and on an unprecedented scale.® The protection and improvement of
human environment was amajor issue, which affected thewell being of peoples
and economic devel opment throughout theworld.*° If man used his power wisdly,
he could bring to all peoplesthe benefits of development and the opportunity to
enhance the quality of life and if wrongly and heedlessly used, he could do
incal culable harm to human beings and to the human environment. Obvioudly,
man had used his power in areckless manner, resulting in “harm in many regions
of the earth; dangerous levels of pollution in water, air, earth and living beings,
major and undesirable disturbances to the ecological balance of the biosphere;
destruction and depletion of irreplaceable resources; and gross deficiencies
harmful to the physical, mental and social working environment”.** The
developing countries must direct their effort to development, bearing in mind
their priorities and the need to safeguard and improve the environment, so that
their people could have adequatefood, clothing, shelter and facilities of education,
health and sanitation. For the same purpose of improvement of environment,
the industrialized countries should make efforts to reduce the gap between
themselves and the devel oping countries.? Since explosive population growth
would present problems of preservation of the environment, adequate and
appropriate policies and measures should be adopted to face this problem.®
The Declaration declared that what was needed was an enthusiastic but calm
state of mind to realize that for the purpose of attaining freedom in the world of
nature, man must use knowledge to build, in collaboration with nature, a better
environment. Man could defend and improve human environment only in
harmony with the established and fundamental goals of peace and aworldwide
economic and social development.** Since, theindividual in all walksof lifeas
well as organizations in many fields, will shape the world environment of the
future, the Conference called upon all governmentsand peoplesto exert common
efforts for the preservation and improvement of environment for the benefit of
the world people and for their prosperity.®

8 Ibid.

9 Supra, n 1, Recita 1.
10 Id. Recital 2.

11 Id. Recital 3.

12 Id. Recita 4.

13 Id. Recital 5.

14 1d. Recital 6.

15 Id. Recital 7.
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(if) The Twenty Six Principles

The operative part of the Declaration embodied twenty-six principlesto
guide and govern international and nation actionsin the fields of environment.
The Declaration, highlighting the human rights approach to the problem of
environmental protection, declared that while “[m]an has the fundamental right
to freedom, equality and adequate conditions of life in an environment of a
quality that permits alife of dignity and well-being”, he also “bears a solemn
responsibility to protect and improve the environment for the present and the
future generations’.*® The Declaration, in particular, required one and all to
safeguard the natural resources of the earth including air, water, land, floraand
fauna for the benefit of the present and future generations through careful
planning and management.r” Inasimilar vein, it required everybody to maintain,
improve and restore the capacity of the earth to produce vital renewable
resources.

As mentioned earlier, the linkage between the environment and
development was given expression in several principles of the Declaration®® ,
which, among other things, declared that environmental policies should enhance
the development in the developing countries and that these be integrated with
developmental planning in these countries.® It was also declared that the
environmental standards, which were appropriate to the developed countries,
might not be appropriate for the devel oping countries.?® Stockholm Conference
had recognized and accepted the principle that “ States have ... the Sovereign
right to exploit their own resources pursuant to their own environmental and
developmental policiesand the responsibility to ensurethat activitieswithin their
jurisdiction or control do not cause damage to the environment of the other
states or of areas beyond the limits of national jurisdiction.”? Lastly, the

16 Id. Principle 1.

17 Id. principle 2.

18 Id. for example, Principle 8 reads: “Economic and social development is essential for ensuring
a favourable living and working environment for man and for creating conditions on earth that
are necessary for the improvement of the quality of life”. Principle 11 declares: “ The
environmental policies of all States should enhance and not adversely affect the present or future
development potential of developing countries, nor should they hamper the attainment of
better living conditions for all, and appropriate steps should be taken by States and international
organizations with a view to reaching agreement on meeting the possible national and international
economic consequences resulting from the application of environmental measures.”; Principle
12 states: “Resources should be made available to preserve and improve the environment, taking
into account the circumstances and particular requirements of developing countries and any
costs which may emanate- from their incorporating environmental safeguards into their
development planning and the need for making available to them, upon their request, additional
international technical and financial assistance for this purpose.”

19 Id. Principle 13.

20 Id. Principle 14.

21 Id. Principle 21.
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Declaration obligated states to cooperate to develop further the international
law regarding liability and compensation for the victims of pollution and other
environmental damages caused by activitieswithin thejurisdiction or control of
such states to areas beyond their jurisdiction.?? In conclusion, the Declaration
required the states to spare man and his environment from the effects of nuclear
weapons and to strive, by agreement, for complete elimination and destruction
of such weapons.? Commenting on the achievements of the Stockholm
Conference, Prof Starke rightly opined that Conference served to “identify
those areas in which rules of international environmental laws, acceptable to
the international community as a whole, can be laid down, as well as those
areas in which the formation of environmental rules must encounter
insurmountable obstacles.”?* According to him, to that extent, the Conference
provided the foundations for the development of international environmental
law.?®

Resolution on Institutional and Financial Arrangements

The Resolution on Institutional and Financial Arrangements proposed
that action be taken by the UN General Assembly to establish four institutions
to implement the principles of the declaration. These were: (1) An Inter-
government Governing Council for environmental programmesto provide policy
guidance for the direction and coordination of environmental programmes. (2)
An Environment Fund to provide financing for environmental programmes, and
(3) An Inter-Agency Environmenta Coordinating Board to ensure cooperation
and coordination among all bodies concerned in the implementation of
environmental programmes in the United Nations System.

The Governing Council was to be elected triennially by the UN General
Assembly on the basis of equitable geographical distribution. The Council was
to act asacentral organ with its operations annually reviewed by the Economic
and Socia Council of the UN and the General Assembly. The proposed Council
was expected to promote environmental cooperation among governments, guide
and coordinate the existing environmental work being done by the various
international organizations which were expected to continue to carry on as
before within the ambit of their responsibilities. The Council was expected to
be supported by a small environmental secretariat, which would coordinate
United Nations programmes, advice international organizations, secure the
cooperation of world scientists and submit plans, both medium range and long
term for the United Nations action.

22 |d. Principle 22.

23 Id. Principle 26.

24 Supra, n. 5 at p. 409.
25 |bid.
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It was recommended that the United Nations should establish aVoluntary
Environment Fund of $ 100 million for a period of five years and called for
voluntary contribution from states. It was also resolved to convene a Second
United Nations Conference on Human Environment. Preparationsin that direction
were to be taken by the proposed Governing Council.

Resolution on Action Plan

The Conference proposed an “Action Plan” for the protection and
enhancement of the environment. The proposed “Action Plan” involved three
partswhich were: (a) The Global Environmental Assessment Programme, known
as “Earth Watch”, (b) Environmental Management Activities, and (c)
International Measures to support the national and international actions of
assessment and management.

The Functions of the “Earth Watch” included the identification of the
problemsof international significance so asto warn against environmental crisis,
gathering and monitoring of the data on specific environmental variables and
evaluate such data in order to determine and predict important environmental
conditions and trends, dissemination of knowledge and information within the
scientific and technological communities and ensuring that the decision makers
a al levels shall have the benefit of the best knowledge that can be made
available in the forms and at the timesin which it can be useful.

The environmental management covered al the functions designed to
facilitate comprehensive planning that took into account the side effects of
man’s activities and to protect and enhance the human environment for present
and future generations.

Coming to the last part of the proposed “Action Plan”, i.e., International
Measures to support the national and international actions of assessment and
management, its functions related to measures required for coordinating the
activities of environmental assessment and management. Its functions also
included educational training and publicinformation, organizational arrangements
and financial and other forms of assistance.

Inconclusion, it may be mentioned that the main contribution of the* Action
Plan” consisted in its emphasis upon national and international action and
cooperation for the identification and appraisal of environment dangers and
problems of global significance.

The Stockholm Conference is significant for one thing, if not anything,
i.e., itwasinstrumental in focusing world' s attention on the environmental crisis
and dsoingivingimpetustointernational cooperation. The Stockholm Declaration
on Human Environment has set out the community prescriptions and global
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strategies for environmental protection. It is axiomatic that the principles
proclaimed in the Declaration are equally, if not more, relevant today as they
werein 1972.

Post-Stockholm Developments up to Rio Conference

Administrative Measures for the Implementation of Stockholm
Recommendations:

Some of theimportant and significant recommendations of the Stockholm
Conference wereimplemented subsequently by resolution of the United Nations
General Assembly at its 27th session held on 15th December 1972. By its
Resolution 2997 (XXVII) on “Institutional and Financial Arrangements for
International Environmental Cooperation”, adopted on 15 December 1972, the
General Assembly broadly gave effect to the organizational recommendations
made at the Conference.?®

As regards the recommendation for the establishment of a Governing
Council, a supervisory body known as the United Nations Environment
Programme (UNEP) was established with an executive body, which was to be
representative Governing Council, as, proposed at the Stockholm Conference.
This body was conferred global jurisdiction and was mandated to keep under
review the world environmental situation. The UNEP was to have its
headquarters at Nairobi (Kenya) was given Environment Secretariat and
Environment Fund.

Subsequent Developments

After the Stockholm Conference, there have been a series of similar
conferences where declarations and conventions?” were adopted for the
preservation and protection of environment. Some of these need to be discussed
briefly.

(i) Nairobi Declaration, 1982

Thetenth anniversary of the Stockholm Conference celebrated in Nairobi

(Kenya) from 10 to 18 May 1982, and a declaration known as “Nairobi

Declaration” was adopted on 18 May 1982. Expressing serious concern at the
state of global environment at that time and recognizing the urgent necessity of

26 The UN General Assembly Records, 27th Session, 15 December 1972, G A Res. 2996 (XXVI) and
G A Res. 2997 (XXVII).

27 Some of these are: Habitat-1 Conference at Vancouver in June 1976; UN Water Conference in
1977; UN Conference on Desertification in 1977; The World Conservation Strategy in 1980;
Nairobi Conference and Nairobi Declaration in 1982; The adoption of ‘The World Charter for
Nature' in 1982; International Conference on Environmental Education held at New Delhi in
1982; Vienna Convention in 1985; and the Montreal Protocol in 1987.
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intensifying the efforts at the global, regional and national levelsto protect and
improve environment, the Declaration required the state governments and
peoples to build on the progress achieved thus far. The Declaration also re-
stated the principles of the Stockholm Conference.

(ii) The World Charter for Nature.1982

In October, 1982, the United Nations General Assembly adopted “The
World Charter For Nature”, which sought to lay down genera principles of
environmental protection, action plan and implementation scheme. It provided
conservation principles, which were meant to guide all human conduct affecting
nature. It declared that, “ nature shall be respected and its essentials shall not be
impaired.”? It required states to integrate conservation measures with their
national planning programme. The Charter stipulated that the principles set forth
in the charter should be reflected in the law and practice of the members of the
international community both at the national and international levels.?

(iii) Dehi International Conference on Environmental Education in 1982

An International Conference on Environmental Education was held in
December (i.e., from 16-20) in Delhi, India, where the international community
called for massive programme of environmental education, research and
monitoring. The Conference suggested that environmental education should
start from childhood and it should be both formal and informal. The conference
also advised that non-governmental and voluntary organi zations should encourage
people in preserving and protecting their environment. It was also suggested
that the specialized agencies should give appropriate support by way of giving
training and supplying teaching materia sto such organizations. The Conference
supported the view of late Mrs. Indira Gandhi, former prime minister of India,
that poor people would support environmental programmes only when they
were concerned about their benefits to them.

(iv) The Report Entitled “Our Common Future”’, 1987

The World Commission on Environment and Development was created,
pursuant to the UN General Assembly, Resolution 38/161 in 1983, for suggesting
and recommending legal principlesbased on Stockholm Conference and Nairobi
Conference and many other existing international conventions and General
Assembly Resolutions. Mrs. Gro Harlem Bruntland, Chairman of the World
Commission on Environment and Devel opment submitted a Report titled, “ Our
Common Future” in 1987 with a foreword by late Shri Rajiv Gandhi, Prime
Minister of India. The Report showed that politicians, industrial leaders, and
environmental groups around the world had endorsed sustainable devel opment

28 The World Charter for Nature, Principle 1.
29 Id. Principle 12.
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—“Meeting the needs of the present without compromising the ability of future
generations to meet their own needs’® ... asaguiding principle for the future
of their countries. The practical application of thisvisionwould require profound
changes in ingtitutions and in the decision making process of industrialized as
well as developing and underdevel oped countries.

(V) Vienna Convention of 1985 for the Protection of Ozone Layer

After Stockholm Conference of 1972, a Conference under the auspices
of United Nations, was held at Vienna, on March 22, 1985 when a Convention
was adopted, for the protection of Ozone layer.®! The Convention, known as
Vienna Convention provided afoundation for global multilateral undertakingsto
protect the environment and public health from the potential adverse effects of
depletion of Stratospheric Ozone. The Convention addresses this important
environmental issue primarily by providing for international cooperation in
research and exchange of information. The Convention was the product of
more than three years of negotiations under the auspices of UNEP. The
Convention sets out the general obligations of parties, including a requirement
to take appropriate measures for the protection of Ozone Layer and the
obligation to cooperate in research and information exchange.® It specifies
that parties will cooperate, as appropriate, in conducting the research and
scientific assessmentsin awide variety of areas, including chemical, biological,
health and climatic effects.* Thereisaso a provision in the Convention for the
exchange of socio-economic, commercial and legal information.®

The Convention provides for the possible adoption of future protocols.®
Itisthrough such protocolsthat any coordinating regul atory measuresthat might,
in the future, be considered necessary for the protection of Ozone Layer, would
be implemented. The Executive Branch would examine the environmental
impacts of such measures in connection with the negotiations and conclusions
of any future protocols.

The Convention providesmachinery for the settlement of disputes.®® Genera
provisions of the Convention® deal with participation by Regional Economic
Integration Organizations (REIOs). Two annexes to the Convention delineate
areas of cooperation, activities and procedures for exchange of information.

30 See, World Commission on Environment and Development, ‘Our Common Future’ (1987).

31 See, Vienna Convention for the protection of Ozone Layer, Reprinted in 26 ILM p 1520 (1987),
(hereinafter ‘Convention’).

32 Id. Art 2.

33 Id. Art 3.

34 1d. Art 4.

35 Id. Art 8.

36 Id. Art 8

37 1d. Art 11 to 15.



50 NALSAR Law Review [Vol.4: No.1

The Conference could not achieve its origina goal of producing a draft
protocol. However, it was an important step towards protecting and enhancing
public health and global environment. And, it aso served as a framework for
the Montreal protocol .

(vi) Montreal Protocol, 1987

The Conference of Plenipotentiaries met in Montreal, September 14-16,
1987 under the auspices of the UNEP and adopted a Protocol, which was
signed by 47 participantsincluding USA and EEC.

The Protocol established specific obligations to limit and reduce the use
of chlorofluro carbons and possibly other chemicals that deplete ozone. The
substances that the Protocol currently addresses are listed in Annex-A.%

The ozone negotiations culminating in the Montreal Protocol seemed to
show that the Vienna Convention created a framework of cooperation in which
states can reach agreement quickly when new scientific evidence became
available, thus enabling them to respond to environmental problems before the
damage becomes much worse or irreversible.

Although the Montreal Protocol sets reduction schedules for ozone-
depleting chemical production, the Protocol alows member-statesto overshoot
theimposed limitsby ten tofifteen percent if they do so for purposesof “industria
rationalization”*° , or “to meet the basic needs of the developing countries’ .
Developing countries may defer compliance for up to ten years and may even
increase production and consumption of ozone-destructive Chlorofluro Carbons
(CFCs) above 1986 levels*. The protocol provides for a multiple-steps freeze
and percentage reduction of CFC levels.®

The Protocol also provides for payments by developed countries to
underdeveloped countries to refrain from using CFCs and to purchase CFC
substitutes. The Protocol exacerbates the inadequacy of the incentive structure
and the side paymentsbecauseit doesnot provide any monitoring of enforcement
mechanism. Instead, it leaves these issues for resolution at the first meeting of
the parties.*

38 ‘Montreal Protocol on substances that deplete Ozone Layer’, opened for signature 16 September
1987, 26 ILM 1541 (entered into force on 1 January 1989).

39 Id. 26 ILM at 1541

40 The Protocol defines Industrial Rationalization as ‘the transfer of all or a portion of calculated
level of production of one party to another’, which is permitted if it increases economic
efficiency or if it anticipates shortfalls caused by plant closures.

41 Supran. 38, Art. 2(1)-(4).

42 1d. Art. 5(1).

43 lbid.

44 |bid. Art. 8.
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Administrative Measures

Following the ViennaConvention, 1985 and therel ated Montreal Protocol,
1987, towhich Indiaacceded in 1992, Indiainsisted at London in 1990 upon the
creation of an international fund to assist developing countriesin fulfilling their
obligations under the Convention and the Protocol.* An interim multilateral
fund has been established under the Montreal Protocol, which is designed to
assist devel oping countriesin meeting any additional costsincurred by eiminating
theuse of substancesdamaging the ozonelayer. Similarly, the Global Environment
Facility was ingtituted in 1991 to facilitate the funding of programmesin areas
not yet governed by international agreements. It is managed by the World Bank
jointly with the UN Environmental Programme (UNEP) and UN Devel opment
Program (UNDP).

U N Conference on Environment and Development (UNCED), 1992
(Rio Summit)

The second landmark event in the process of the evolution of the
development of international concern for global environment was the United
Nations Conference on Environment and Development held at Rio (Brazil)
from 3 to 14 June, 1992, to confront the twin problems of environment and
development. The Conference, known as Rio Summit, was a spectacular event
with 178 nations striving to evolve plans to save the planet earth from
environmental degradation. Intermsof numbers, it wasone of thelargest meeting
ever held. The Conference was of great importance for itsfivefold contribution
to the international efforts to combat global environmental problems. The
Conference resulted in the conclusion of a treaty on climate change with a
general recognition of theimportance of curbing emission of greenhouse gases.
Another treaty on bio-diversity aiming at the preservation of flora and fauna
was aso concluded. There was a ‘ Statement of Principles on Forests’- a non-
binding agreement for conservation and sustainable management of global
forests. There was the most important “Rio Declaration”, a non-binding set of
27 principlesthat dealswith therights and responsibilities of nations of the earth
relating to environment and development. Besides these, a massive, 300 page
document titted as* Agenda 21’ known as* blueprint for sustainable devel opment”,
was adopted.*® It is supposed to be an action plan attempting to deal
comprehensively with al aspects of environment. Although it isnon-binding, it
may serve as the yardstick against which actions taken by each government in
the following yearsis likely to be measured.*

45 Carter and Trimble (ed), International Law: Selected Documents 73.

46 See, UN Conference on Environment and Development, Rio de Janeiro, 3-14 June 1992, UN
Doc A/ CONF 151/ 26.

47 See K Srinivasan, Keeping pace with Law, Eighth Co-operative Law Advisor 73-74 (1992).
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Rio Declaration

The Rio Declaration embodies guidelinesfor the political agendaof both
developed and devel oping countries. It containsin away, 27 “ commandments’
on environment. Itsprincipal legacy isthe Sustainable Devel opment Commission
to be set up on the lines of Human Rights Commission. It may be noted that the
commission has aready been constituted. The Declaration sets out general
non-binding commandsfor “ Sustainable Development” some of which are: The
human beings who are at the Centre of Sustainable Development concerns
haveto exercisetheir right to healthy and productivelifein harmony with nature.*®
States’ have asovereign right to explait their own resourcesin accordance with
their own policies without harming the environment elsewhere.* Theright to
development must be so exercised as to meet the developmental and
environmental needs of the present and future generations.®® The concern of
environmental protection should be made an integral part of the development
process.®! While the states are under mandatory obligation to cooperate in a
spirit of global partnership to conserve, protect and restore the health and integrity
of the Earth’s ecosystem, they, in view of their different contributions to
environmental degradation, have common but differentiated responsibilities
towards globa environmental protection.®? In order to achieve and sustain
sustai nable devel opment, states should reduce unsustainabl e pattern of production
and consumption.®®

Since, the environmental issues are best handled with the participation of
all concerned at therelevant level, theindividualsat the national level should have
appropriate access to information concerning environment, including hazardous
materialsand activitiesintheir communitiesa ong with an opportunity to participate
in the decision making process. In this context, States should facilitate and
encourage public awareness and participation by making information widely
available. The States should also provide effective access to judicial and
administrative proceedings to have appropriate remedy.> The States should not
only develop nationa lawsregarding liability and compensation for the victims of
pollution and other environmental damage, but a so co-operate to devel op further
international laws regarding liability and compensation for adverse effects of
environmental damage caused by activities within their jurisdiction or control to
aress beyond their jurisdiction.® The States are also obligated to discourage or

48 Supra n. 45, Rio Declaration, Principle 1.
49 Id. Principle 2.
50 Id. Principle 3.
51 Id. Principle 4.
52 Id. Principle 7.
53 Id. Principle 8.
54 |d. Principle 10.
55 Id. Principle 13.
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prevent the relocation and transfer to other states of any activities and substances
that cause severe environmenta degradation or found to be harmful to human
health.®® In order to protect the environment, the states should apply the
Precautionary Principle and lack of full scientific certainty should not be areason
or excuse for postponing cost effective measures to prevent environmental
degradation®’. The National Authorities in the States should make efforts to
interndizetheenvironmental costsby adopting the principlethat the polluter should
bear the cost of pollution, with due regard to the public interest.® The States
should provide for an environmental impact assessment, asanational instrument,
for activities that are likely to have a significant impact on environment.®® The
Declaration put the States under an obligation to notify other States of any national
disasters or other contingenciesthat are likely to produce sudden harmful effects
on the environment of those states. The international community should spare no
effort to help the affected states.®® The States are also obligated to provide prior
and timely notification and relevant information to potentialy affected states on
activities that may have a significant adverse trans-boundary environmental
effect.! The Declaration has reminded the international community that since
women have vital role in environment management and development, their full
participation is essentid to achieve sustainable development.® The Declaration
has called for mobilization and harvesting of the youth’'s credtivity, ideas and
courageto forgeagloba partnership in order to achieve sustainable devel opment
and to ensure better future for al.®® Since warfare is inherently destructive of
sustainable devel opment, Statesare required to respect international law providing
protection for environment in times of armed conflict and to co-operate in its
further development.®* Since, peace devel opment and environmental protection
are inter-dependant and indivisible®, the States are mandated to resolve their
environmental disputes peacefully and by appropriate means in accordance
with the Charter of United Nations®. Lastly, the States and their peoples are
required to co-operatein good faith and in aspirit of partnershipin thefulfillment
of the principlesembodied inthe Declaration and a so in the further devel opment
of international law in the field of sustainable development.®”

56 Id. Principle 14.
57 1d. Principle 15.
58 Id. Principle 16.
59 Id. Principle 17.
60 Id. Principle 18.
61 Id. Principle 19.
62 Id. Principle 20.
63 Id. Principle 21.
64 1d. Principle 24.
65 Id. Principle25.
66 Id. Principle 26. In this context, see Chapter IV of the UN Charter, which mandates the States
to settle all international disputes peaceably.
67 Id. Principle 27.
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Agenda 21

Agenda 21, which was adopted at the Rio Conference, is another
important document of universal significance. It providesacomprehensive charter
of action plan for the 21st century to resolve the present and future problems of
environment and development. The document |ooks at the possi ble solutions of
global environmental problemswith aview to ensuring sustainable devel opment.

Agenda 21 is a comprehensive document with four sections covering
forty chapters. While Section | deals with social and economic dimensions of
action plan, Sections |1, 111 and 1V deal with conservation and management of
resources for development, strengthening the role of major groups and means
of implementations, respectively.

Section | deals with the recommendations for international co-operation
to accel erate sustainable devel opment in devel oping countries. It discussesissues
relating to international co-operation, combating poverty, changing consumption
patterns, population and sustainability, protecting and promoting human health,
sustainable human settlements, etc. Section |1 deals with topics like protection
of the atmosphere, land resources, deforestation, sustainable agriculture and
rural development, conservation of biodiversity, protection of oceans, fresh water
resources, toxic chemicals management, hazardous waste management, solid
waste management and radio-active waste management. In short, it focuses
on devel oping resources, protecting environment, managing fragile ecosystems,
sustainable agricultural farming etc. Section 111 projects programmes of global
action by incorporating environmental protection as a way of life for various
groups like NGOs, women, children, youth, trade unions, local authorities,
business and industry, indigenous people and scientific and technological
community. It attempts to project the idea that development and ecological
protection and preservation go hand in hand. Section 1V deals with issues like
financial resources and mechanisms, environmentally sound technology, co-
operation, science for sustainable development, promotion of education,
international legal instruments and mechanisms, etc.

Whilecommenting on Agenda21, Mr Maurice F Strong, Secretary General
of UNCED, observed:

Agenda 21 constitutes the most comprehensive and far-reaching
programme of action ever approved by the world community.

In a similar vein, Mr. Boutros Ghali, the Secretary General of UN
observed:

Agenda 21 is a comprehensive and far-reaching programme for
sustainable development and it constitutes the centerpiece of international co-
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operation and co-ordination of activities within the United Nations systems for
many years to come.

Thus, Agenda 21 represents* aglobal consensusand political commitment
at the highest level on development and environmental co-operation”.%

Forest Principles

These are principles, which aim at supporting sustainable development
of forestsworld over. An attempt on the part of industrialized nationsto control
deforestation through the conclusion of a convention was thwarted by the
developing countries led by India on the plea that it would amount to an
infringement of their sovereignty. At the end, consensus was reached on the
non-binding forest principles for conservation of sustainable management of
global forests. Recognizing that forests are essential for the economic growth
and maintenance of all formsof life, States committed themsel vesto the prompt
implementation of forest principles.

The Climate Change Convention (UNFCCC), 1992

An international instrument showing international concern for the
protection of globa environment was the convention on the climate change,
whichwassigned by 154 countries. The convention requiresthe statesto prevent
the global climate change, by taking appropriate stepsto reduce their emissions
of greenhouse gases believed to contribute to global warming.®® During the
debate on the provisions on the convention, there was awide divergence between
the views of the developed countries and those of the developing countries.
While the former wanted a 20% cut in greenhouse gases emissions like carbon
dioxide and methane by 2005 and a major shift from the use of coal and wood
for energy, the latter blamed the former for excessive emissions over the past
150 yearsand wanted them to reduce them considerably. The devel oped countries
refused to agree to any cut in their emissions, as it would hinder their
development. Ultimately, consensus was that by the year 2000, the emissions
of carbon dioxide gases were to be reduced to the 1990 levels. Under the
convention, the devel oped countries have agreed to provide financial help and
technology to the third world nations, to help them deal with global warming.

68 Agenda 21, adopted at the United Nations Conference on Environment and Development
(UNCED) in Rio de Janeiro in 1992, addresses the pressing environmental and developmental
problems of today and also aims attaining long-term goals of sustainable development. The
United Nations Conference on Environment and Development was a landmark event. For the
first time a new global partnership for sustainable development was launched - a partnership,
which respects the indivisibility of environmental protection and the development process. It is
founded on global consensus and political commitment at the highest level. Achieving sustainable
development cannot be done without greater integration at all policy-making levels and at
operational levels, including the lowest administrative levels possible.

69 31 ILM 849 (1992).
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Commenting on the convention, Mr Boutros Ghali, the then UN Secretary
General opined that the convention was a “major step forward and a platform
with potential”.

The Biodiversity Convention, 1992

This convention™, signed by 153 countries, seeks to ensure that animals,
plants and microorganisms as well as genetic variety and ecosystem, water,
land and air, in which they live, are properly protected. The treaty supports al
guidelines to make economic use of natural resources more compatible with
their planned conservation. The convention requires the signatory nations to
regulate or manage biological resources important for the conservation of
biological diversity whether within or outside protected areas, with a view to
ensuring the conservation and sustainable use.” It obligates the countries to
promote the protection of ecosystems, natural habitat and the maintenance of
viable populations of speciesin natural surroundings.” The States have, under
the convention, agreed to adopt measures relating to the use of biological
resources to avoid or minimize adverse impacts on biological diversity.”

While the convention is largely a ‘framework’ agreement, setting out
principles for the protection and preservation of biodiversity, its wordings are
somewhat weak as the obligations created under the convention are qualified.
Besides, the convention does not prescribe specific methods or standards for
their compliance nor does it prescribe enforcement mechanisms.

Post- Rio Summit Developments up to Johannesburg Summit

Therehavebeen severa significant international efforts, since Rio Summit,
for the protection of global environment. Some of theseare: (a) Cairo Conference
on Population and Development, 1994 (ICPD); (b) SAARC Conference, 1995,
1997 and 2002; (c) The United Nations Conference on Human Settlements,
1996; (d) Earth Summit + 5—Programmefor Further | mplementation of Agenda
21, 1997; (e) The United Nations Millennium Declaration, 1997; (f) The Kyoto
Protocol, 1997 and (g) The Delhi Summit on Sustainable Development, 2002.

The Cairo Conference on Population and Development (ICPD), 1994

Following close on the heals of the Earth Summit was another global
conference held at Cairo. The International Conference on Population and
Development (ICPD)’ was held in September 1994 in Cairo. Many

70 Id. at p. 818 (1992).

71 1d. Art. 8 (¢).

72 1d. Art. 8 (d).

73 Id. Art. 8 (b).

74 See, the United Nations International Conference on Population and Development (ICPD), held
from 5-13 September 1994 in Cairo, Egypt. UN Doc A/CONF.171/13 and Add.1.
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environmentalists, especially those from the North, regarded over population as
the leading cause of environmental destruction around the world. They hoped
that the lack of emphasis on population stabilization at the Earth Summit would
be more than compensated by the issues, commanding preference at Cairo
Conference. For one thing, the Cairo Conference changed the framework of
debate from conventional issues of family planning to broader questions of
reproductive health, empowerment of women and integration of popul ation policy
with environmental policy and development strategies. Representatives from
183 nations declared their consent to a programme of action that aimed at
stabilizing human population by the year 2020, providing grester equality for
women along with improved reproductive health care and the controlling of
AIDS as part of population policy.

The Cairo Conference, like the Earth Summit, largely failed to integrate
demographic, environmental and economic development issues. The World
Human Rights Conferencein Viennain June 1993, the World Socia Devel opment
Summit in Copenhagenin March 1995, haveall failed to highlight theimportance
of the linkage between environment, popul ation and devel opment.

SAARC Conference, 1995 and 1997, 2002

Hand in hand with the global efforts, there have been regiona efforts
aso to improve and protect environment at regional level. Thus a Conference
of SAARC (South Asian Association for Regional Cooperation) was held at
New Delhi, on 2-4 May 1995. The SAARC countries, through Delhi
Declaration™, expressed their deep concern at the unabated degradation of the
environment and recurrence of devastating natural disasters. They also
underscored the risks and dangersinvolved in overlooking the challenges posed
by these problems. They expressed their commitment to implementing at all
levels - national, bilateral, regional and global, programmes for the protection
and preservation of environment and prevention of its degradation.

They recalled the decisions expressed in the Dhaka Declaration on April
1993 on the outcome of the UN Conference on Environment and Devel opment
of June, 1992 and reiterated the urgent need to ensure the flow of new and
additional resourcesthat are adequate and predictable to successfully implement
the programmes of Agenda 21. They also noted that international actionsin the
area of environmental protection should be based on partnership and collective
endeavorsand should reflect the principle, enunciated inthe UNCED, of common
but differential responsibilities. They also noted that the Commission on
Sustainable Development set up to monitor the implementation of the Rio
agreements has met thrice since their earlier meeting and expressed the hope

75 34 1JI, pp. 162-163 (1994).
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that the Commission would be able to facilitate the necessary flow of resources
and technology. The latest Conference of the SAARC countries was held at
Kathmandu (Nepal) from 4 to 46 January 2002. The heads of state or
government reiterated their call for the early and effective implementation of
the SAARC environment plan of action asendorsed by the SAARC environment
ministers who were also directed to take the SAARC environment plan into
account and come up with an agreed position in their forthcoming meeting.
They aso noted with satisfaction the growing Public awareness on the need for
protecting the environment within the framework of regional cooperation.

The heads of state or government also felt that there is a strong need to
devise a mechanism for cooperation in the field of early warning as well as
preparedness and management of natural disasters along with programmes to
promote conservation of land and water resources.

They a so stressed the need to devel op a cooperative mechanism for the
protection, enrichment and utilization of bio- diversity asprovided for inthe UN
Convention on biological diversity and to establish aregional biodiversity data-
base with aview to providing equitable benefitsto all member states.

The United Nations Conference on Human Settlements, 19967

The United Nations Conference on Human Settlements was held in June
1996 in Turkey and Habitat Agenda, 1996 was adopted which lays down that
the national governments at the appropriate levels should establish legal
frameworks to facilitate the development and implementation of public plans
and policiesfor sustainable urban devel opment and rehabilitation, land utilization,
housing and the improved management of urban growth. The Habitat Agenda,
1996 lays down, asits objectives, thefollowing:

> Integrating urban planning and management in relation to housing,
transport, employment opportunities, environmental conditions and
community facilities.

> Providing adequate and integrated environmental infrastructurefacilities
in al settlements including continuous and safe fresh water supplies,
sanitation and drainage and waste disposal services.

> Promoting the development of more balanced and sustainable human
settlements by encouraging productive investments, socia infrastructure

76 United Nations Conference on Human Settlements Istanbul, Turkey 3-14 June 1996, is also
known as ‘Habitat |1’. The purpose of the second United Nations Conference on Human
Settlements (Habitat I1) is to address two themes of equal globa importance: “Adequate shelter
for al” and “Sustainable human settlements development in an urbanizing world”. Human beings
are at the centre of concerns for sustainable development, including adequate shelter for al and
sustainable human settlements, and they are entitled to a healthy and productive life in harmony
with nature. UN Doc A/CONF.165/L.1.
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development, harnessing and enhancing the efforts and potential of
productive informal and private sectors.

> Giving priority attentions to human settlement programmes and policies
to reduce urban pollution resulting especially from inadequate water
supply, sanitation and drainage, poor industrial and domestic waste
management, including solid waste management, and air pollution.

> Encouraging dialogue among public, private and non-governmental
interested partiesto devel op an expanded concept of the * balance sheets’.
The concept would recognize that the economic, environmental, social
and civic consequences for directly and indirectly affected parties
including future generations should be taken into account in making
decisions on the allocation of resources.

> Promoting optimal use of productive land in urban and rural areas and
protecting fragile eco-systemsand environmentally vulnerable areasfrom
the negative impacts of human settlements.

> Promoting the redevelopment and reuse of already serviced but poorly
utilized commercial and residential land in urban centers in order to
revitalize them and reduce development pressures on productive
agricultural land on the periphery.

Earth Summit +5 programme for the Further Implementation of Agenda
2177

A specia session of the UN General Assembly, held from 23 to 28 June
1997 in New York to review the progress of the Rio Earth Summit- called
‘Earth Summit + 5', adopted a comprehensive document titled “ Programme
for the Further Implementation of Agenda 21”. This was called to assess the
progress in the five years since the 1992 Earth summit at Rio and to chart out
the future course for further action based upon Agenda 21 adopted at that
Conference. It was acknowledged that, since Rio Conference, the global
environment had continued to deterioratewith rising level s of polluting emissions,
notably of greenhouse gases, toxic substances and waste volumes.” It was
also noted with concern that renewabl e resources, notably fresh water, forests,
top soil and marine fish stocks continued to be exploited at rates that were
clearly unsustainable.” To address and to take care of these problems, the
governments resolved to take several steps at the specia session, as reflected
in the final document. The governments not only reaffirmed that Agenda 21
remained the fundamental programme of action for achieving sustainable

77 Published by the United Nations Department of Public Information DP1/ 1953 (1997).
78 Earth Summit +5 Programme for Further Implementation of Agenda 21, section Il, para 9.
79 Id. para 10.
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development® but also expressed their commitment to fully implement the
Agenda Programme.®* While recounting the achievements made by the
international community since Rio Conference and the progress made in the
implementation of the commitments of the Rio Declaration through avariety of
international and national legal instruments, the final document expressed its
regret that much remained to be done to embody the Rio principles more firmly
inlaw and practice.® In practice, it was regretted that the Rio commitment by
the developed countries to contribute 0.7% of their Gross National Product
(GNP) to ODA or the United Nations target and 0.15% of GNP as ODA to the
least devel oped countrieswas not yet fulfilled.® Thefina document reaffirmed
that economic development, social development were mutually reinforcing
components of sustainable development® and that sustainable development
strategies were important mechanisms for enhancing and linking national
capacities so asto bring together prioritiesin social, economic and environmental
policies.® It was asserted that the achievement of sustainable development
could not be carried out without greater integration® at all policy-making levels
and at operational levels, including the lowest administrative levels possible.
While emphasizing theimportance of adequate, sustained and predictablefunding
of the Global Environment Facility (GEF) to the developing countries, it called
upon the member countriesto fulfill their financial commitments of Agenda 21
agreed upon at Rio Conference.®’

Section |1V of the document, which deals with international institutional
arrangements, required the strengthening of the existing institutions for the
effective implementations of the action plan for sustainable development
envisioned in Agenda 21. It appears that a suggestion for the creation of a
separate organization known as * International Environmental Organization” to
take care of global environmental problems was not accepted at the
Conference.® The document required to strengthen the Inter-Agency
Committee on Sustainable Development of the Administrative Committee on
Coordination and its system of task managers.®® The role of UNEP, as a
Principal United Nations body in the field of environment was required to be
further enhanced. The Commission on Sustainable Development, which is

80 Id. Section 1, para 3.

81 Id. para 6.

82 Supran. 77, paras 13 and 14.

83 Id. para 18.

84 Id. Section Ill, para 23.

85 Id. para 24.

86 Ibid.

87 Id. paras 78 and 79.

88 For a Report of the “Earth Summit +5” held from 23 to 28 June 1997, See, Times of India, dated
27 June 1997, p.12.

89 Supra n. 77, para 120.



2008-2009]  Environmental Protection-International Legidative Efforts 61

expected to review the progress achieved in the implementation of Agenda2l
wasgiven severa guidelinesto enhanceitsfunctioning.® Finaly, Earth Summit+5
document required the Committee on Trade and Environment of the World
Trade Organization, UNCTAD and UNEP to advance their co-coordinated
work on trade and environment involving other appropriate international and
regional organizationsin their cooperation and coordination.*

United Nations Millennium Declar ation®

The United Nations Millennium Declaration was alandmark international
‘soft’ law instrument of the new century which was adopted at the Millennium
Summit held in New York from 6th to 8th September 2000 and attended by 191
(approx) nations, which was the largest ever gathering of the world leaders.
The Declaration recognised that certain fundamental values including respect
for nature, areessential tointernationd relationsin the 21t century.® Elaborating
the content of the fundamental value of “respect for nature”, the Declaration
articulated that prudence must be shown in the management of all living species
and natural resources, in accordance with precepts of sustainable development,
and that only then, can theimmeasurabl e riches provided to us by the nature be
preserved for posterity and that the current unsustainabl e pattern of production
and consumption must be changed in theinterest of our future welfare and that
of our descendants.®

Reaffirming its support for the principles for sustainable development,
including those set out in Agenda 21 which were agreed upon at the Rio
Conference,® theinternational community, through the Millennium Declaration,
resolved: to make efforts to ensure the entry into force of the Kyoto Protocol at
the earliest and to embark on the required reduction in emission of greenhouse
gases, to intensify the global efforts for the management, conservation and
sustainable development of dl typesof forests; to pressfor thefull implementation
of the Convention on Biological Diversity and the Convention to Combat
Desertification in those countries experiencing serious draughts and/or
Desertification, particularly in Africa; to stop the unsustainable exploitation of
water resources by developing water management strategies at the regiona,
national and local levels, which promote both equitable access and adequate
supplies; to intensify cooperation to reduce the number and effects of natural
and man-made disasters and to ensure free access to information on the human

90 Id. para 133.

91 Id. para 127.

92 The Declaration, has been published by the United Nations Department of Public Information —
DP1/ 2163 — September 2000.

93 Id. para 6.

94 |bid.

95 |d. para 22.
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genome sequence® .

In conclusion, the Declaration embodied the pledge of the international
community of its unstinted support for the common objectives set out in the
Declaration and itsdetermination to achieve them.®” Theinternational community,
through the Declaration, also made a request to the UN Genera Assembly to
review on a regular basis the progress made on the implementation of the
provisions of the Declaration and to ask the Secretary General to issue periodic
reports for consideration by the General Assembly and as a basis for further
action.®

Kyoto Protocol, 1997

TheKyoto Praotocol, 1997%° to the United Nations Framework Convention
on Climate Change was adopted in 1997. The Protocol, which consists of 28
provisions, requiresthe country partiesto the protocol to endeavour to implement
al the policies and measures (like enhancement of energy efficiency inrelevant
sectors of national economy; promotion and enhancement of sinksand reservoirs
of greenhouse gases not controlled by the Montreal Protocol; Promotion of
sustainable forest management practices, aforestation and deforestation;
Promotion of sustainable forms of agriculture in the light of climate change
considerations, encouragement of appropriate reformsin relevant sectorsaimed
at promoting policies and measures which limit or reduce emissions of
greenhouse gases not controlled by the Montreal Protocol and measures to
limit and / or reduce emissions of greenhouse gases in the transport sector.'®)
in such away as to minimize adverse effects, including the effects of climate
change, effects on international trade and social, environmental and economic
impacts on other parties, especially developing country parties to the
convention.® The protocol also called on the developed country parties to
reduce, either individualy or jointly, their emissions of the greenhouse gases by
at least 5% compared to 1990 levels by the period 2008-2012.292 They are also
required to strive to implement their commitments mentioned above in such a
way as to minimize adverse social, environmental and economic impacts on
developing country parties, particularly thoseidentifiedin paras8 and 9 of Art 4
of the Climate Change Convention.® The countries were given individual
emission targets to be achieved by domestic action by arange of international

96 Id. para 23.

97 Id. para 32.

98 Id. para 31.

99 UNFCCC / 01/ 10 The International Conference, which led to the adoption of the Kyoto
Protocol, was held in Kyoto (Japan) in December 1997.

100 Id. para (a) (i). (ii), (iii), (vi) and (vii) of Art. 2.

101 Id. Art. 2(3).

102 Id. Art. 3(1).

103 Id. Art. 3(14), 4(8), (9).
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Co-operative mechanisms such as clean devel opment mechanism'® | multilateral
consultative process'® and emission trading'® which should be supplemental
to domestic actions of developed country parties.

Follow-up Administrative M easures

After the adoption of Rio Declaration and Agenda 21, several follow-up
administrative measures were taken to create a few administrative bodies
mandated by Rio Declaration. Thusthe UN General Assembly by its Resolution
47/190(1992) created a Commission on Sustainable Development under the
UN Economic and Social Council (ECOSOC) to ensure the effective
implementation at the local, national, regional and international levels of what
had been agreed at the Rio Conference. Its main functions, among others,
were: to ensure follow-up of the United Nations Conference on Environment
and Development (Rio Summit), to enhance adequate international, scientific
and technological co-operation, to catalyzeinter-governmental decision making
capacity and to ensure regular and effective reporting on the implementation of
Agenda 21 at national, regional and global levels. By another resolution, i.e.,
Resolution 47/191, the General Assembly provided the terms of reference for
the Commission on Sustainable Development, its composition, guidelines for
the participation of Non-Governmental Organizations (NGOs) and other magjor
groups and the organization of the work.

Similarly, an Inter Agency Committee on Sustainable Devel opment was
created to co-ordinate the work of organs, organizations and programmes of
United Nations System on the implementation of Agenda 21.

The Delhi Sustainable Development Summit (DSDS) 2002

A summit on Sustai nable Devel opment was held from 8-11 February 2002
at Delhi, India” which was organized by Tata Energy Research Ingtitute (Teri),
aresearch oriented non-governmental organization with its headquartersin New
Delhi, to discuss, examine and elaborate the dynamics of concept of Sustainable
Development with a view to making recommendations for consideration at the
World Summit on Sustainable Development (WSSD) to be held later in the year
a Johannesburg (South Africa). The Delhi Summit was one of the regiona
conferences organized in the run-up to the main World Summit on Sustainable
development held at Johannesburg. The Delhi Summit sought to focus on poverty
aleviation as the overriding concern to achieve sustainable development. It was

104 1d. Art. 12.

105 Id. Art. 16.

106 Id. Art. 17.

107 The Summit was to adopt a “Delhi Declaration” and a report on the Conference, which were
to be presented to the Commission on Sustainable Development for consideration of the
Johannesburg Summit. But, unfortunately, this effort did not materialize.
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realized that the path followed until now by governments and international
ingtitutions, giving priority to economic growth does not necessarily bring about
sustainable devel opment, whaose core-dimension wasthealleviation of poverty by
meeting the basic need of the poorest of the poor which had remained the primary
challengeinthedeveloping countries. It wasal so redlized that al effortsto preserve
the environment or to promote sustai nabl e devel opment would prove self-defeating
unless the basic needs of the poorest of the poor were met. Thisismore sointhe
context of globdization. It was emphasized that this understanding lied at the
heart of the concept of sustainable livelihood both as an objectiveinitself and as
an approach towards poverty eradication based on an understanding of the basic
needs of the poor. This theme was echoed by Mr Atal Behari Vajpayee, the
Prime Minister of India, when he, in his inaugural address observed:

We need to make both sustainable devel opment and globalization
work for the poor... we cannot take the poor and the deprived
wait any longer in their aspiration to live a better life. Thisisthe
first and foremost task in sustainable devel opment.

The Summit emphasized that poverty aleviation cannot take place on a
sustainable basisif it does not enhance human and organizational capacitiesfor
higher value production work. Enhancing such capacity would require a
substantial upgrading of skills and increased access to technical know-how
even in the most deprived and destitute communitiesin the world. It was urged
that Johannesburg Summit must focus on design of programme of a
comprehensive nature that woul d enhancethe capacity and technical wherewithal
of poor communities through out the world.

The Delhi Summit called for not only an increase in the quantum of
financial resources - Official Development Assistance (ODA), Foreign Direct
Investment (FDI) but also more effective use of available resources. It aso
called for major increases in the funding levels for the Globa Environmental
Facility (GEF). The Summit noted that the Clean Development Mechanism
(CDM) introduced under the Kyoto Protocol offered opportunitiesto tap private
capital for sustainable devel opment activities, while at the sametime providing
access to technology to developing countries. It was also noted that this
mechanism also enabled the devel oped countries to meet their commitmentsto
reduce greenhouse gas emissions flexibly and effectively.

The Delhi Summit also emphasized the need for all governments to
implement the principle of good governance — accountability, stakeholder
involvement and transparency - intheir national territories on the premisethat it
isthe fourth pillar of Sustainable Development.1%

108 The other three pillars of Sustainable Development are: (1) Economic Prosperity, (2) Social
Progress, and (3) Ecological Balance.




2008-2009]  Environmental Protection-International Legidative Efforts 65

The Delhi Summit came out with alist of recommendations, which are:

& Recognizethe pivotal role of businessand industry in achieving Sustain-
able Development and accord to it the priority it deserves.

& Foster an enlightened, transparent, and participatory mode of governance.

& Secure definitive commitments towards increased official development
assistance.

#  Liberalizetrade and facilitate movement of labour to achievetrue global-
ization.

2 Promoteinnovation in socially responsible technology and encourageits
spread worldwide so that its benefits are reaped by all.

2 Ensure universal but appropriate education designed to serve asthe true
foundation of a sustainable, equitable, and progressive society.

& Guide the overall course of development away from the vision domi-
nated by material prosperity, competition, and short-term concerns to a
path that leads to well-being, cooperation, and long-term prosperity for
al.

& Support aholistic approach to natural resource management based on an
understanding of the dynamic interactions between people — especialy
the poor — and the environment and an explicit delineation of rights and
responsibilities that encourages the involvement of local communities.

The International Law Association (ILA) NEW Delhi Conference, 2002

Thelnternational Law Association held its 70th biennial conferencefrom
2-7 April 2002 at Delhi (India), where the Reports of the various International
Committees of the International Law Association on a variety of topics were
examined and discussed. The Committee on ‘Legal Aspects of Sustainable
Development’ submitted its Fifth and Final Report for consideration of the
Conference, which after a thorough discussion of the Report along with the
earlier four reports of the Committee, came out with aDraft Declaration entitled
“New Delhi ILA Declaration on Principles of International Law Relating to
Sustainable Development”. The Report and the Draft Declaration were
submitted to the UN Secretary General with a request to forward the same to
the UN Commission on Sustai nable Devel opment, UNCTAD, UNEPR, theWTO,
the World Bank and other relevant intergovernmental and non governmental
organizations for their considerations, including organizations at the regional
level.

The Declaration took note of the fact that the doctrine of sustainable
development is now widely accepted as aglobal objective and that the doctrine
has been amply recognized in various legal instruments, including treaty law
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and jurisprudence at internationa and national levels.)® |t emphasized that the
ideal of sustainable development is a matter of common concern both to
developing and industrialized countries and that, as such, it should beintegrated
into all relevant fields of policy in order to realize the goals of environmental
protection, development and respect for human rights.*® The Declaration also
expressed its concern about growing economic and socia inequalities between
and within States as well as about the ability of many developing countries,
particularly least developed countries, to participate in the global economy and
to benefit from globalization.*** The Declaration, gave an expansive meaning
to the objective of sustainable development, which involved a comprehensive
and integrated approach to economic, socia and political processes, which aims
at the sustainable use of natural resources of the earth and the protection of the
environment on which nature and human life, as well as socia and economic
development depends, and which seeksto realize the right of all human beings
to an adequate living standards on the basis of their active, free and meaningful
participation in development and inthe fair distribution of the benefitsresulting
therefrom, with - due regardsto the needs and interests of future generations.*2

The Declaration suggested certain principles of international law which
it thought would be instrumental in pursuing the objective of sustainable
development, some of which are: States are under a duty to manage natural
resources, including natural resourcessolely withintheir ownterritory, inarational,
sustainable and safe way so asto contribute to the development of their peoples,
with particular regard for therights of indigenous peopl es, and to the conservation
and sustainable use of natural resources and the protection of the environment,
including the ecosystems of the Earth. States should also take into account the
needs of future generations in determining the rate of use of natural resources.
All relevant actors (including states' industrial concerns and other components
of the civil society) are under a duty to avoid wasteful use of natural resources
and promote waste minimization policies.!*®* The Declaration propounded anew
concept of “common concern of human kind” which is different from common
heritage of mankind. The Declaration declared that protection, preservation
and enhancement of the natura environment, particularly the proper management
of the climate system, biological diversity and floraand fauna of the Earth, are
the common concern of humankind. The resources of outer space and celestial
bodies and of the seabed, ocean floor and sub-soil there of beyond the limits of
national jurisdiction are the common heritage of humankind.**4

109 New Delhi ILA Declaration on Principles of International Law Relating to Sustainable
Development, Preamble, ILA 2002 — 70th Biennial Conference of the International Law
Association, p. 211.

110 Ibid.
111  Ibid.
112  Ibid.

113 Id. para 1(2).
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The Declaration emphasized that the principle of equity which refersto
both inter-generational equity (i.e., theright of the future generationsto enjoy a
fair level of the common patrimony) and intra-generational equity (i.e., therights
of all peoples with in the current generation of fair access to the current
generations entitlement to the Earth’s natural resources) as central to the
attainment of sustainable development.*> While the present generation has a
right to use and enjoy the resources of the Earth, it isunder an obligation to take
into account thelong —term impact of their activities and to sustain the resource
base and the global environment for the benefit of future generations of
humankind.*'® The Declaration declared that while each state has a primary
responsibility to aim for conditions of equity within its own population and to
ensure, as a minimum, the eradication of poverty, al states which are in a
position to do so are also under a secondary responsibility, as recognised by the
Charter of the United Nationsand Millennium Declaration of the United Nations,
to assist states in achieving this objective.*’

The Declaration also articulated the principles of “common but
differentiated responsibilities’!®, the precautionary approach!?®, public
participation and access to information and justice'® , good governance'? and
of integration and interrelationship, in particular in relation to socia, economic
and environmental objectives'?? asviable principlesfor adoption and application
by statesin their endeavours to achieve the goal of sustainable development.

Global Judges Symposium to Strengthen World's Environment Related
Laws

A two-day Symposium of global judges, sponsored by the United Nations
Environment Programme, was held from 18 - 20 August 2002, at Johannesburg,
where the “ Johannesburg Principles on the Role of Law and Sustainable
Development” were adopted to strengthen the development, use and
enforcement of environment- related laws. The Judges affirmed their
commitment to the pledge made by the world in the millennium Declaration “to
spare no effort to free all of humanity, and above all our children and grand
children, from the threat of living on a planet irredeemably spoilt by human
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activities and whose resources would no longer be sufficient for their needs.*

Thejudges, while expressing their conviction that the framework of international
and nationa lawsthat were brought into existence since Stockholm Conference
provided a sound basis for addressing the present major environmental threats,
urged for a more determined, concerted and sustained effort to implement and
enforce these legal regimes in order to achieve their objectives.*** The Judges
were of theview that an independent judiciary and judicia processwasvital for
theimplementation and enforcement of environmental lawsand that the members
of the judiciary, as well as those contributing to the process at the national,
regional and global levelswere crucia partnersfor promoting compliance with,
and the implementation and enforcement of, international and national

environmental laws.’® The judges expressed their conviction that deficiency
intheknowledge, relevant skillsand information in regard to environmental law
was one of the principal causes that contributed to the lack of effective
implementation, development and enforcement of environmental laws.'?

Therefore, the judges strongly felt that there was an urgent need to strengthen
the capacity of judges, prosecutors, legislators and all persons who played a
crucial roleat national level inthe process of implementation, development and
enforcement of environmental law including multilateral environmental

agreements, especially through the judicia process.*?

Thejudgesagreed unanimoudy upon thefollowing principles, which should
guide the judiciary in promoting the goals of sustainable development through
the application of rule of law and the democratic process, which are;'?

2 A full commitment to contributing towards the realization of the goals of
sustainable development through the judicial mandate to implement,
develop and enforce the law, and to uphold the Rule of Law and the
democratic process,

&  Toredizethegoasof the Millennium Declaration of the United Nations
General Assembly which depend upon the implementation of national
and international legal regimes that have been established for achieving
the goals of sustainable development,

&  Inthefield of environmental law thereis an urgent need for a concerted
and sustained programme of work focused on education, training and
dissemination of information, including regional and sub-regiond judicial
colloquia, and

124  Ibid.
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&

That collaboration among members of the Judiciary and others engaged
inthejudicial processwithin and acrossregionsis essential to achieve a
sgnificantimprovement in compliancewith, implementation, devel opment
and enforcement of environmental law.

For the realization of these principles the judges brought out a comprehensive
“programme of work”, which should include the following.*?®

&5

The improvement of the capacity of those involved in the process of
promoting, implementing, developing and enforcing environmental law,
such as judges, prosecutors, legislators and others, to carry out their
functions on a well-informed basis, equipped with the necessary skills,
information and material,

The improvement in the level of public participation in environmental
decision- making, access to justice for the settlement of environmental
disputes and the defense and enforcement of environmental rights, and
public accessto relevant information,

The strengthening of sub-regional, regional and global collaboration for
themutual benefit of all peoplesof theworld and exchange of information
among national Judiciaries with a view to benefiting from each other’s
knowledge, experience and expertise,

The strengthening of environmental law education in schools and
universities, including research and analysis as essential to realizing
sustainable devel opment,

The achievement of sustained improvement in compliance with and
enforcement and development of environmental law,

The strengthening of the capacity of organizationsand initiatives, including
the media, which seek to enable the public to fully engage on a well-
informed basis, in focusing attention on issues relating to environmental
protection and sustainable devel opment,

An Ad Hoc Committee of Judges consisting of Judges representing
geographical regions, legal systemsand international courtsand tribunals
and headed by the Chief Justice of South Africa, should keep under
review and publicize the emerging environmental jurisprudence and
provideinformation thereon,

UNEPanditspartner agencies, including civil society organizations, should
provide support to the Ad Hoc Committee of Judgesin accomplishing its
task,

Governments of the developed countries and the donor community,
including international financial institutions and foundations, should give
priority to financing the implementation of the above principles and the
programme of work.

129 Id. p. 5.
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The World Summit on Sustainable Development

The Johannesburg Summit on Sustainable Development was held at
Johannesburg (South Africa) from 27 Aug to 04 September 2002, under the
auspices of the Commission on Sustainable Development, which reviewed the
progress made on the prospect of achieving the goal of Sustainable Development
since the Rio Conference and recommended concrete steps for further
implementation of the Rio Principles and Agenda 21.** Reaffirming its
commitment to the Rio Principles and Agenda 21, the international community
expressed its commitment to undertake concrete actions and measures at all
levels to enhancing international co-operation, taking into particular account,
the principle of common but differentiated responsibilitiesas set out in Principle
7 of the Rio Declaration.*® The members of the international community were
required to promote the integration of the three components of sustainable
development, i.e., economic development, socia development and environmental
protection asinterdependent and mutually reinforcing pillars.**? It wasdeclared
that poverty eradication, changing unsustainable patterns of production and
consumption and protecting and managing the natural resource base of economic
and social development are the overarching objectives of and essential
requirements for, sustainable development.®*

Recognizing that theimplementation of the outcome of the Summit would
benefit al sectors of the societies, particularly women, youth, children and
vulnerablegroups, it was declared that theimplementation process shouldinvolve
all relevant actors through partnerships, especially between governments of the
North and South on the one hand, and between governments and major groups,
on the other hand, as this was required to achieve the widely shared goals of
Sustainable Development.'®*

The international community recognizing, the importance of good
governance both within each country and at international level, stipulated that
at the domestic level, sound environmental, social and economic policies,
democratic ingtitutions responsive to the needs of the people, rule of law, anti-
corruption measures, gender equality and an enabling environment for investment
are the basics for Sustainable Development.t®

The plan of implementation document declared that peace, security,
stability and respect for human rights and individual freedoms, including the

130 World Summit on Sustainable Development — Plan of Implementation, Advance Unedited
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right to development, as well as respect for cultural diversity, are essential pre-
requisites for achieving Sustainable Development.2%

Recognizing that the eradication of poverty, which is the greatest global
challengefacing theworld today,**” isindispensable requirement for sustainable
development, the plan of implementation document required action to be taken
a al levels to halve, by the year 2015, the proportion of the world’s people
whose income is less than $1 a day, the proportion of people who suffer from
hunger and the proportion of people without access to safe drinking water.!%
It also required action for the establishment of a World Solidarity Fund to
eradicate poverty and to promote socia and human development inthedeveloping
countries pursuant to the modalities to be determined by the General Assembly.**®
It also recommended actions to be taken to promote women's equal access to
and full participation on the basis of equality with men in decision-making process
at all levels.’* The plan of implementation document recommended the
strengthening of the contribution of industrial devel opment to poverty eradication
and sustainable natura resource management.i4!

Emphasizing that changing unsustainable pattern of consumption and
production is indispensable for achieving global sustainable development,42
the document directed al the countriesto promote sustai nable consumption and
production patterns, with the devel oped countriestaking thelead in thisrespect.43
In this context the countries were required to take into consideration the Rio
Principles, including the principle of common but differentiated responsibilities
set out in Principle 7144 of the Rio Declaration.’* It also required that
governments, relevant international organizations, the private sector and all major
groups should play an active role in changing unsustainable consumption and
production patterns.'4

Emphasizing the need to manage natural resource base in a sustainable
and integrated manner, which is essential for sustainable development, the
Document directed the international community to reverse the current trend in
natural resource degradation as soon aspossible. Towardsthisend, itisnecessary
to implement strategies which should include targets adopted at the national
and, where appropriate, regiona levels to protect ecosystems and to achieve
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integrated management of land, water and living resources, while strengthening
regional, national and local capacities.**

Sinceoceans, seas, idandsand coastal areasform anintegrated and essentia
component of earth’s ecosystem and are crucia for global food security and for
sustaining economic prosperity and the well-being of many national economies,
particularly developing countries, it isnecessary to ensure sustai nable devel opment
of the oceans. Thisrequiresan effective co-ordination and co-operation, including
at the global and regional levels, between relevant bodies, and actionsat al levels
toinvite statestoratify or accedeto and implement the United Nations Convention
on the Law of the Sea, which provides the overall lega framework for ocean
activities.* This aso requires the promation of the implementation of Chapter
17 of Agenda 21, which provides the programme of action for achieving the
sustainable development of oceans, coastal areas and seas. '™

The Document declares that since change in the earth’s climate and its
effects are acommon concern of human kind and that since the Climate Change
Conventionisthe key instrument for addressing climate change, theinternational
community reaffirms its commitment to achieving its ultimate objective of
stabilization of greenhouse gas concentrations in the atmosphere at a level that
would prevent dangerous atmospheric interference with the entire climate
systems.®s! The Document recalled the United Nations Millennium Declaration
inwhich it was resolved that efforts should be made to ensure the entry into force
of the Kyoto Protocol to the Climate Change Convention by the 10th anniversary
of the Johannesburg Summit 2002. The states, which have not ratified the Kyoto
Protocol, were strongly urged to ratify the same in a timely manner.15?

The Document called upon the international community to strengthen
the internationa framework for sustainable development which is the key to
the full implementation of Agenda 21, the follow-up to the outcomes of the
World Summit on Sustai nable Devel opment and meeting the emerging sustainable
development challenges.

Summation

It issubmitted that the above brief examination of the variousinternational
efforts taken to combat, the formidable global environmental challenges as
reflected in several international conferences, including the latest one held at
Johannesburg and the international legal instruments that have been concluded
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periodically, has given theimpression that despite these efforts the health of the
global environment has not improved. On the contrary it has deteriorated
appreciably since the Stockholm and Rio Conferences. This disappointing
scenario has been acknowledged at the Earth Summit +5 held at New York in
1997. It was regretted that since Rio Conference, the global environment had
continued to deteriorate with rising levels of polluting emissions, notably
greenhouse gases a ong with alarming depl etion of renewabl e resources, notably
fresh water, forests, top soil and marine fish stocks due to unsustainable
exploitation.™ It was reminded that much remained to be done to embody the
Rio Principle more firmly in law and practice.*> The main reason is not only
the non-binding nature of theinternational obligationswhich havetheir foundation
in various declarations adopted at the conferences held periodically which are
inthenature of ‘ soft’ law, to useinternational law jargon, but also unwillingness
onthe part of the members of theinternational community to accept such binding
commitments in respect of the issues of the protection of globa environment.
Inthiscontext, the states have made extravagant use of their right to sovereignty
and the accompanying doctrine of domestic jurisdiction to shut out al arguments
in favour of imposition of international environmental obligations. Even the
international treaty obligations undertaken by various states under various
environmental treaties have not proved to be effective, for, the states have not
taken them serioudly as these are only “umbrella agreements which state the
genera godls of the parties but do not impose any mechanisms which obligate
them to achieve those goals’.> This is evident from the observation that the
“ States are reluctant to bind themselves to international obligations which may
interfere with their right to determine their own economic development” .
With the infusion of new content into the concept of sustainable development
with its over-reaching range, it should be possible not only to induct a new
content into the concept of new international economic order but also to establish
anew international environmental order with all itsimplications for the global
environmental protection. To achieve thisgoal, it is also necessary to have the
right to healthy and clean global environment guaranteed asahuman right. And
also, itisimperativeto have aseparateinternational environmental organization
created to deal effectively with all problems of global environmental concerns.
Itisalsoimperativeto haveall environmental disputes compul sorily adjudicated
by separate and independent International Court of Environmental Justicewhich
should be created on the lines of International Court of Justice.

154 Supran. 81.
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Conclusions and Suggestions

>

While the Stockholm Conference succeeded not only to place the issue of
Globa Environment Protection on the agenda of International Policy and
Law but also to establish a link between development and environment
protection from which the concept of sustainable devel opment hasemerged,
the Rio Conference gave to the world a comprehensive blueprint of global
action to combat the challenges of global environmental degradation.

As has been rightly observed, the story of the growth of environmental
law, whether itisnational or international, has been the story of striking a
viable balance between the claims of development and those of sustainable
devel opment. s’

The scope and content of the concept of sustainable developing, which
has now become the ultimate panaceanot only for the problem of achieving
the goal of socio-economic development and justice in the developing
countriesbut also for all theills of the global environmental degradation,
needs to be strengthened at the international level by ensuring anew era
of new international economic and socia order. It isalso imperative that
the new international economic and social order should be infused with
theideal of distributive justice to enable the developing countriesto take
the concept of sustainable development more serioudly.

The Stockholm Declaration has done for the protection of global
environment what the Universal Declaration of Human Rights and
Fundamental Freedoms has accomplished for the protection of
International Human Rights movement.

The same Declaration recognized and acknowledged the sovereign right
of all states to exploit their own resources pursuant to their own
environmental and developmental*>® polices which is, however subject
to the condition that these activitieswithin the State’ sjurisdiction or control
should not cause damage to the environment of other states or areas
beyond thelimitsof their national jurisdiction.

The concept of sustainable development, as originally proposed by the
Bruntland Commission’s Report — “Our Common Future” and later
elaborated by Agenda 21 accepted at Rio Conference, along with
concomitant Precautionary and Polluter Pays Principles, Trusteeship
Principle and inter-generational equity Principle etc, have become a part
of customary rules of international law.™ By the same token, they have
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also become part of the law of the land.*®°

> It isdebatable, however, whether the concept of sustainable devel opment
with al its all embracive dynamic scope and content can be considered
to beimposing much needed limitations and restraints on the extravagant
claims of state sovereignty which is needed not only in the field of
environmental protection®®!, but also for the eventual creation of a new
international environmental order.

> The United Nations General Assembly’sadoption of “ The World Charter
for Nature” was another significant international event in the process of
the evolution of international environmental jurisprudence. The Charter
required the States not only to integrate the environmental conservation
measures in their national planning programmes but also to ensure
reflection of Charter principles in the law and practice of members of
theinternational community both at the national and international levels.

> The Rio Summit has given anew impetusto the international effortsfor the
protection of global environment by providing, in particular, Rio Declaration
and Agenda 21 which provides a comprehensive Charter for globa action
plan for resolving the present and future problems of environment and
development. Agenda21 looksat the possiblesol utions of globa environmenta
problem with a view to ensuring sustainable development, a the national
levels. It may be noted that the concept of sustainable development has
come to subsume within its ambit economic prosperity, social progress,
ecological balance and good governance as its four pillars.

> The Rio Conferencewasinstrumental for the creation of the Commission
on Sustainable Devel opment with amandate to review the progressmade
in theimplementation of Agenda 21 objectives.

> All Post-Rio Summit developments in the areas of environment have
concentrated on thereiteration of the state'scommitmentsto the objectives
of Rio Conference as well as strengthening the further implementation
of Agenda 21. This reiteration was articulated against back drop of the
acknowledged fact that since Rio Conference the global environment
continued to deteriorate with rising level s of polluting emissions, notably
of greenhouse gases and alarming depletion of renewable resources,
particularly, fresh water, forests, top soil and maritime stocks due to
unsustai nabl e expl oitation.

160 \ellore Citizen's Welfare Forum v. Union of India (1996) 5 SCC 647.
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The Convention on Climate Change, a“brown” treaty, has provided the
necessary internationa strategies and mechanisms for controlling and
reducing the emissions of greenhouse gases in the developed countries.
Thefollow-up Kyoto Protocol under which the devel oped countrieshave
undertaken to reduce greenhouse gas emissions has not yet come into
force. This may be the reasons why the obligations under this protocol
are not taken serioudly. This is evident from the rise in the greenhouse
gas emissions.!62

The Biodiversity Convention, a “green” treaty, provides guidelines for
States to ensure sustainable economic use of natural resources more
compatiblewith their planned conservation of biological diversity.

The Earth Summit +5 held at New York in 1997, while emphasizing the
importance of adequate, sustained and predictable funding of the Global
Environmental Facility to the devel oping countries, urged the devel oped
countriesto fulfill their financial commitments under Agenda 21.

The Millennium Declaration, reiterating the international community’s
distress and concern for the unsustainable pattern of production and
consumption, particularly, in the devel oped countries, urged these states
to change their pattern in the interests of, and for the benefit of, the
international community’s future welfare and that of its posterity.

As has been rightly observed, international environmental law should be
an expression of interdependence rather than independence of states if
the environment threatening problems such as those posed by the
destruction of biological diversity, greenhouse effect and transboundary
chemical pollution, areto be met effectively. It isin this context, that the
extravagant claims to, and reliance on, the doctrine of State sovereignty
to shut out all internationally binding obligations in the field of global
environmental protection should be discouraged.

The Delhi Summit has expounded an innovative new dimension of the
concept of sustainable development, in the context of devel oping countries
economies, when it urged the members of the global community to
appreciate the concept of sustainable livelihoods as a new approach
towards poverty eradication based on the understanding of the basic
needs of the poor. According to this new approach, poverty aleviation
cannot take place on a sustainable basis if it does not enhance human
and organizational capabilitiesfor higher value productive work.

162 Supran. 8.
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>

The concept of sustainable development has been given an al embracive
meaning to comprehend, within its scope and content, all activities
involving “acomprehensive and integrated approach to economic, social
and political processes, which aims at the sustainable use of natural
resources of the earth and the protection of the environment on which
nature and human lifeaswell associal and economic devel opment depend
and which seeks to realize the right of all human beings to an adequate
living standards on the basis of their active, free and meaningful
participation in development and in the fair distribution of the benefits
resulting therefrom, with due regards to the needs and interests of the
future generations”.

A distinction between the doctrine of ‘common concern of humankind’
and that of “common heritage of humankind” has sought to be made in
the context of the achievement of the objective of sustainable
development. While the protection, preservation and enhancement of
the natural environment, particularly the proper management of the
climatic system, biological diversity and floraand fauna of the Earth are
the common concern of humankind, the resources of outer space and
celestial bodiesand of the seabed, ocean floor and subsoil thereof beyond
thelimits of national jurisdiction are the common heritage of humankind.

All these international efforts, discussed in this chapter, have their own
inherent limitations which are profound and which can be surmounted
only by areal collective political will of the International Community.

To have such a collective political will, the members of the international
community ought and should shed their extravagant claims of autonomy
and independence based upon the notions of sovereignty and domestic
jurisdiction and be prepared to cooperate and be bound by collective
decisions in regard to the global management of environment. This is
evident from the opening remarks of the South African President, Mr.
Thabo Mbeki at Earth Summit on Sustainable Development that was
held in Johannesburg. He remarked: “ Sadly, we have not made much
progressin realizing the grand vision contained in Agenda 21 and other
International Agreements. It is no secret that the global community, has
yet not demonstrated the will to implement the decisions it has freely
adopted.”

Asafirg stepinthat direction, theinternational community should serioudy
pursue the proposal for the establishment of a “World Environmental
Organization” which was mooted at the “Earth Summit Plus 5" held at
New York, USA in 1997.
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Asasecond step, al the nation-states should become parties to the major
multilateral environmental conventionswithout appendage of reservations
so that these conventions become effective and universal in nature.

As athird step, the right to clean environment should be incorporated
and guaranteed as an enforceabl e international fundamental human right
with appropriate sanction for itsviol ation by making global environmental
violations enforceabl e by special environmental tribunal.

The last and most important suggestion is that, there should be an
International Court for Environmental Justice established with the
conclusion of a statute for its creation and with compulsory jurisdiction
over all matters concerning global environment conferred on it.
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ISDISPUTE SETTLEMENT SYSTEM OF THE WORLD TRADE
ORGANISATIONANADJUDICATIVEORADJUSTIVESYSTEM?

Biranchi N. P. Panda*

The dispute Settlement Understanding (DSU) is often seen as
one of the major achievements in the WTO Agreement. This
paper is an attempt to inquire into the position of the devel oping
countries in the WTO Dispute Settlement Mechanism (DSM).
Reasonable people disagree as to whether it has enhanced
and maintained equality between developing and devel oped
countries. Through examining its concrete provisions,
procedures and several important factors such as resource
availability and political influence outside the WTO, it can be
found that there are conditions under which the new rule-
based. Even if, the argument runs, a developing country
obtains a clear legal ruling that an industrial country has
violated its legal obligations the developing country has no
effective way to enforce the ruling; that the “law” of the WTO
does not give weaker countries the same protection that well-
developed domestic legal systems usually afford their weaker
citizens.

Introduction

The multilateral framework of international trade originated after World
War Il with the General Agreement on Tariffs and Trade (GATT). It was a
shift from bilateralismintheinternational economy, policy and trade. Thisprocess
of shift evolved into the World Trade Organization (WTO) in 1995, after several
decades of negotiations. The World Trade Organization deals with the rules of
trade between nations at the global level. Therulesregarding tradein goods are
primarily derived from GATT principles (Das 2003). As different states have
their own domestic laws according to their social, politica and economic
conditions, they placed their positionsin the WTO looking for common welfare
fromtheinternational Trade. The WTO’smain functionisto provide an orderly
and effective medium for international trade and communication and to reduce
potential conflict in trade among member-states. So to eradicate these conflicts,
which existed from the early GATT negotiations and treat all nations equally,
especialy during the course of dispute, the Uruguay Round of negotiations set
up Dispute Settlement Understanding that were part of the process of structuring
the WTO (Jackson 1998). DSU fosters a rule-based dispute settlement system
as opposed to a power-based system.

* Doctoral Research Scholar, Jawaharlal Nehru University, New Delhi.
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Thisarticle, focusing on the challenges faced by developing countriesin
theenforcement of DSB recommendationsand rulings, isimportant in the present
context where more developing countries are actively participating inthe WTO
dispute settlement system as complainants, defendants, and third parties. It is
important for negotiators and policymakers from developing countries to
understand the challengesthey arefacing and to be ableto suggest improvements
during the ongoing DSU review negotiations. The study focuses on substantive
issues, as opposed to procedural issues.

Dispute Settlement Mechanism: A Brief Overview

Dispute Settlement Mechanism is called the judicial body of the WTO
mechanism. Thisjudicial mechanism providesalega and organized processto
speedy resolution of disputes and prevents deliberate blocking action by the
erring member countries. It has the authority to set up panels, adopt or reject
panel and Appeal Body (AB) reports, maintain surveillance of theimplementation
of decided rulings, and authorize limited trade transactions. Nations are able to
file suit against specific policies of WTO member statesthat they believearein
clear violation of the principles of honest and non-discriminatory world trade.
The DSM encourages countries to first settle their dispute through bilateral
consultation by themselves. If the discussion fails, the parties can bring the
dispute to the DSB. Then the DSB establishes a “panel” composed of three
expertsto investigate the case, after which the panel issuesareport with rulings
or recommendations. Either side disagreeing with the report can appea the
report at the AB. After reviewing the case based on points of law rather than
reexamining the evidence, the AB can uphold, modify or reverse the panel’s
conclusions by issuing anew report. And the DSB needs to accept or reject the
AB’s report, but rejection is only possible by consensus. When the case has
been decided by the DSB, the losing defendant must bring its actions into line
with the decided rulings or recommendations. If it does not comply with the
rulingsinacertain period of time, and it also failsto reach amutually acceptable
compensation in negotiation with the complaining side, the latter may ask the
DSB for authorization to impose trade sanctions against the other side.

Dispute Settlement Mechanism under GATT

During the first few years' disputes were usually treated as diplomatic
negotiations during regular meetings of the GATT signatories. The second change
is about the “automaticity”. One of the most decisive changes from GATT to
the WTO mechanism is the introduction of “negative consensus.” Unless there
is a consensus within the DSB to reject the establishment of a panel, the panel
must be set up. Similarly, decisionsof the panel and the AB area so automatically
adopted unless there is a DSB consensus to reject them.
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Dispute Settlement Mechanism under WTO

On 1 January 1995 the WTO came into force and the Dispute Settlement
Understanding or DSU, is attached to the WTO Agreement as Annex 2 and
constitutes an integral part of that Agreement, which is effectively an
interpretation and elaboration of GATT Article XXI1I. Its prime objectiveisthe
prompt settlement of disputes between WTO members concerning their rights
and obligations under the various agreements. Two important policy
considerations are referred to in the DSU, namely, protecting the security and
predictability of the DSS and satisfactory settlement of disputes (Article 3.2).

Table 1. Sages in the WTO Dispute Settlement Process

How long to settle a dispute?
60 days Consultations, mediation, etc
45 days Panel set up and panelists appointed
6 months Final panel report to parties
3 weeks Final panel report to WTO members
60 days Dispute Settlement Body adopts report (if no appeal)
Total =1 year (without appeal)
60-90 days Appeals report
30 days Dispute Settlement Body adopts appeals report
Total =lyear 3 months | (with appeal)

Source: World Trade Organi zation, “ Understanding the WTO —A Unique Contribution,”
http://www.wto.org/english/thewto_e/whatis eftif_e/displ_e.htm

After the 1995, the DSM hasimproved its participation and surveillance
mechanism for decision implementation. It works better and decisions making
process were good enough than the GATT. It moves towards a more rule-
oriented mechanism than the power based GATT system. So the participation
of the developing countries encouraged and equality in international trade
demanded. But according to the devel oping countries opinion still the DSM not
favoring them. The problems and issues related with the dispute settlement
system of WTO have been explained in the next section bellow.

WTO and DSU: Major Problems and Challenges for Developing
Countries

The dispute settlement mechanism of the World Trade Organisation was
assumed to evolve into arule based mechanism to facilitate international trade.
This has however, not taken place thus far as shown by the experience of
developing countries. Indeed, the new DSM of the WTO better enables
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devel oping countriesto usethe system for trade dispute resol ution. The problems
and issues in the WTO dispute settlement categorised into two types by the
developing countries- firstly, procedural or constitutional issues, and secondly,
substantive new issues.

Technical and Provisional |ssues
Cost of Access

The present dispute settlement processis very costly and lengthy. Short
of human resources, the devel oping countries always depend on the experts of
the developed countries to get their WTO rights. The cost of litigation may
contain various elements such as preparation of acomplaint, collection of data
on the scope of the infringement, and cal culation of the precise monetary value
of theinjury using plausible price elasticises. In addition, the complaint needsto
be prepared by lawyers having a thoroughgoing knowledge of the particular
legal aspects of the GATT/WTO Agreement (Wilckens 2007). The litigation
costs can go up if there are other complainants whose complaints target the
same disputable trade measure of the same defendant. These situations may
bedistinguished into (i) disputeswhere there are multiple compla nantswho put
acomplaint jointly, and (ii) disputeswhere the defendant and the subject coincide
with other complaints. In cases where the devel oped countries complain against
developing countries, and the latter were not found in violation of the WTO
obligation, it has been proposed that the former should pay the litigation costs.

Limited Power of Retaliation

In the situation, where countries are found to be in breach of law, it is
very difficult to penalise developed countries. In some cases the complainant
countries have taken retaliatory measures but they are effective when
implemented by developed countries. In the mid 1980s-90s in cases between
the EU and Australia and the US and Nicaragua, the US did not follow the
Panel’s recommendation and was ready to face the retaliation (Lichtenbaum
1998). However, in the US-EU Banana case, the US took retaliatory measures
because implementation by the EU was inadequate. The formal or legalistic
approach to dispute settlement under the DSU does not erase the factual
economic imbalances among WTO members. In the Bananas case-l11, for
example, the DSB granted Ecuador $201.6 million as compensation, but Ecuador
did not subsequently claim payment, recognizing that the adverse economic
effects of an actual suspension of concession would be felt more by itself than
by the EC. In a situation like this, the non-complying country or region may
continueto follow with impunity measures contrary to itsWTO obligationsand
commitments.
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Provisions regarding Special and Differential Treatment

Although special and differential treatment had been provided to facilitate
equal participation by developing countries in the dispute settlement process,
these provisions have not in reality been implemented with equal effectiveness.
Such provisions are, of a declaratory nature and have no implementation
modalities. Developing countries in several cases have failed to use them.

Special Attention

Some of the clauses in the DSU regarding developing countries have in
practice have proved to be more declaratory than operative. For instance, the
concept (Article 4.10) of giving “special attention” to the particular problems
and interests of devel oping countries during consultations has no operative content
and has not been developed in Panel or Appellate Body reports. Although in
one case this article was mentioned in a DSB meeting to support a developing
country’ s position, there was no substantive discussion of the“ specia attention”
concept. A similar problem arose with special and differential treatment clauses
in such agreements as that on anti-dumping. For example, in 1995 Chile and
Peru requested that a Panel be established on the trade description of scallops
drawn up by the European Community (EC). The EC asked that the item be
removed from the DSB agenda, arguing that the time periods for consultations
and for theinclusion of those items on the agenda stipul ated in the DSU had not
been respected. In practice this was discrimination against Chile and wasnotin
conformity with the obligations of WTO memberstowardsadevel oping country;
Canada, a developed country, had been granted that right earlier.

Article 8.10 statesthat if devel oping countries wish to keep one panelist
in dispute cases with the developed countries, they can request for it and it is
theduty of the Secretariat to nominate apanellist based on that request. However,
in cases between the United States Measure Affecting Imports of Woven
Wool Shirts and Blouses from India, complaint by India (WT/DS33), there
was very much disappointment in store for India

Extension of Time Periods

Article 12(10) of the DSU provides optional “extension of time periods’
for the developing countries in the consultation period. It isthe duty of the DSB
Chairman to inform the devel oping-country complainant about it, but there is
not a single case in which the DSB chairman has taken any such steps.

Anti-Dumping

Article 15, provides that “specia regard must be given by developed
country membersto the special situation of devel oping country members when
considering the application of anti-dumping measures.” In European Community:
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Antidumping Duties on Imports of Cotton-Type Bed Linen, India contended
that the EC had not taken into account India's special situation as adeveloping
country and that the EC had not acted consistently with Article 15, of the
Agreement on Anti-dumping. The EC did not react to detailed arguments from
Indian exporters pertaining to Article 15. The United States, as athird party in
this dispute, argued that Article 15, provides procedura safeguards, and thus,
does not require any particular substantive outcome, or any specific
accommodation to be made on the basis of developing-country status.

Surveillance of Implementation

DSU provisions related to the surveillance of implementation of DSB
recommendations and rulings are too weak to imply any difference between
the possibilitiesopen toindustrial and devel oping countries. Article 21.7, mandates
that when a matter is raised by a developing country, the DSB is to consider
what further action might be appropriate to the circumstances. The language of
thisprovision merely replicatesthat of the 1979 Understanding on Notification,
Consultation, Dispute Settlement and Surveillance. To date, this provision has
not been used by a developing country, perhaps because a precondition is that
the country devotes resources to analysing and following cases.

Responsibilities of the Secretariat

According to DSU Article 27.2, it isthe responsibility of the Secretariat
to provide all means of legal help. The expertsin the secretariat are required to
maintain impartiality. Unlike the lawyers hired to fight a case, the experts are
constrained from advising on the best manner of pursuing acase with aview to
gaining afavourable adjudication.

The Advisory Centre on WTO Law

Venezuel a proposed and many devel oping countries approved the creation
of alegal firmto providelegal assistanceto devel oping countriesin WTO dispute
settlement. The complex rules of the WTO require that members have a full
understanding of the content and scope of their rights and obligations when
they want to access the dispute settlement mechanism. Otherwise, the ever-
growing complexity and breadth of the system, coupled with therelative scarcity
of specialized human resources in developing countries and the costs of
specialized external legal counsel, would marginalize many members. In respect
of legal advice, devel oping-country membersof the Centre are entitled to receive
annually a specified amount of free legal advice on WTO law (Jackson 2002),
while non-member developing countries may receive such advice at higher
rates and subject to the priority enjoyed by members. The Centre has three
principa functions: (a) training government officialsin WTO dispute settlement,
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(b) providing specialized legal advice on WTO law, to include support throughout
legal proceedings; and (c) legal assistance in WTO dispute settlement
proceedings. As of October 2006, the Centre’s website listed 23 WTO casesin
which it had directly provided assistance.

TheACWL facesthe problem of funding to be ableto function effectively.
A devel oped rich-country government may not want to give sufficient fundsfor
legal assistancethat isused in litigation challenging its own actions. Depending
on funding from non-governmental sources impacts on the functions and scope
of ACWL. Also, it does not have enough human resources in legal expertise to
beableto go out into thefield and provideinformation to the devel oping countries
inthelitigation.

Transparency and Participation

Under GATT, the 1979 DSU stated that its objectiveininternational trade
dispute proceedings was to bring “as much clarity and transparency as possible
into the operation of the dispute settlement provisions of the General Agreement
in order to makethe provisionsmore predictable...” But during the negotiations
of the Uruguay Round the importance of transparency was somewhat
overshadowed by negotiations in critical new substantive trade areas, such as
agriculture, intellectual property, services, and textiles. But someWTO provisions
state explicitly that there should be confidentiality in consultation and Panel
proceedings unlike other international bodieslike |ICJand ECHR (Article4, 14
and 18 DSU). These are extremely important issues, regarding the operation of
the dispute settlement process and its credibility in the eyes of both member
state governments and non-government observes, including the civil society
(Jackson 1998). Transparency in dispute settlement has been an issue of concern
ininternational trade negotiation for sometime. Thelack of trangparency tensions
based on power hierarchies between the contracting parties.

Issues relating to Decision-making Process

The WTO is based on one-member-one-vote principle (Article X.1). A
member can participate in any committee or meetings. The Ministerial
Conference meets every two years. The day-to-day working of the WTO is
carried out by the General Council, located in Geneva. But there are some
decision making issues for the developing countriesin the WTO. These issues
are-

Participation in Consensus-based decision-making

Out of the 153 member countries of the WTO, more than a hundred are
developing and least devel oped countries. Though in amajority, they experience
that the WTO rules and regul ations are weighted against them. Thisis because
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the decisions are not taken on the basis of vote but by establishing consensus.
In consensus-based decision-making the developing countries have less
opportunity to participate. Some constraints to this participation are elaborated
below.

First, thereisalack of representativesor del egationsfrom the developing
countries as they lack sufficient expertise to depute in Geneva, different
embassies, and in their country capital. The participation of delegations from
developed countries is on an average 7.38 per country and for developing
countries it is 3.51. Secondly, in the process of consensus decision-making
developing countries are not ableto expresstheir opinion openly, because of the
fear of developed countries. Thirdly, the goa of consensus has often been used
by some developed countries to engage in consultations with small groups that
exclude alarge number of developing countries. This leads to putting bilateral
pressures on them outside the WTO forum in the name of reaching amultilateral
consensus in WTO meetings.

Staff Assistance to Developing Countries

The Secretariat of the WTO has limited power. As a result, the power
hierarchies outside get trandated into the negotiating poalitics of the WTO. It
has been observed that the Quad (US, EU, Canada and Japan) are the best
equipped and able to negotiate deals to their advantage. The negotiators and
experts belonging to developed countries have little interest in finding about a
just solution for devel oping countries. In negotiations, devel oping countries, even
if present at the meetings, are often reduced to watching from the sidelines, as
their small delegations are unableto make the informed choicesthat can present
amatch for the preparation of the developed countries. As developing countries
delegates are not able to participate in the Green Room and Informal Meetings,
the staffs can best to provide information to them.

Informal Processes in WTO decision-making

A magjor problem in WTO meetingsis the informal consultation, which
leads to lack of transparency. A small group of people decide on the list of
participantsfor these consultations. Most of thetimethisisdonein aconfidential
manner in order to avoid further requests for participation. In the Seattle
Ministeria Conference, some steps were taken to avoid this non-transparency.
However, this has not led to any substantial change in the consultation process.
The ‘Green Room’ diplomacy has been replaced by the term ‘small group
meetings' . Second, while the tentative schedule for formal meetings for the
year is put up on the WTQO's bulletin board, informal meetings are still more ad
hoc and are called at much shorter notice. Not enough time is available for
planning, preparation and resource allocation. Third and the most important,
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even if a genuine effort is made to use the small-group meetings for merely
consensus-building rather than decision-making, the results of the meetings are
presented to the general membershipinarelatively final stage of thediscussions.
It is not easy for devel oping countries to intervene effectively at this decision-
making stage, if they have not participated in the initial discussions and lack a
detailed understanding of the issue.

The Role of the Secretary and some other Organizational Issues

There are some serious problems in the role of the Secretariat. Of the
512 postsin the Secretariat (with 39.5 posts vacant or under recruitment), 410
are occupied by individua s from devel oped countries and 94 from devel oping
ones. Article V1.4 of the Agreement establishing the WTO states, “The
responsibilities of the Director-General and of the staff of the Secretariat shall
be exclusively international in character. In the discharge of their duties, the
Director-General and the staff of the Secretariat shall not seek or accept
instructions from any government or any other authority external to the WTO.
They shall refrain from any action which might adversely reflect on their position
asinternationa officials.” However, developing countries allege that the WTO
Secretariat and the Director are partia to the interests of developed countries
(Oesch 2003). Some developing countries have argued that staff parity in
representation from devel oped and devel oping countries are necessary to ensure
that devel oping-country viewpoints are represented. Other devel oping-country
members argue that the problem is not so much of unequal representation of
nationalities as much asideol ogies, whereby only certain kinds of professionals
are recruited. For example, neo-liberal economists whose views reinforce the
interests of the great powers are preferred for conducting the negotiation. A
classic example of the Secretariat’s bias is the active promotion of the New
Round by the Director General. Such open advocacy by the Secretariat of a
position on which there is no consensus among the mgjority of the members
themselves considerably undermines the status of the WTO Secretariat as a
neutral broker. Another problem relates to the technical assistance by the
Secretariat. The developing countries hold the view that sometimes the
Secretariat givestechnical advice onthe existing rules and regulation but not on
needed advice on interest identifications. Developing countries have expressed
doubts with both the timing and content of technical assistance programmesin
this context.

Conclusion

This article has discussed about the empirical role of WTO dispute
settlement mechanism and how it dominated by the developed nations. As the
dispute settlement mechanism (DSM) of WTO is often considered as the
centerpiece of the architecture of the multilateral trading system, but it has
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failed to provide neutral or equal justiceto both part of theworld. The WTO, in
particular, is seen by many to be an example of non-legitimate governance
because the strong Northern nations dominate proceedings and sway decisions,
and the Southern nations often do not accurately represent their citizens' interests,
meaning representation of citizens is unequal. Finally, the WTO offers an
ineffective dispute resol ution process, which isof differential useto its member
nations, the poorer of which can expect little justice from the politicized system.
Itisfor thesereasonsthat civil society hasthe potential to beava uable contributor
inthe WTO decision-making process. The primefocus should be some positive
reforms in the administrative as well as judicial organ of the WTO. And at the
same time, need to change some of the rules and procedure as well as maintain
transparency, equality and play aneutral roleinthe global trading system. Thus,
in the practice of the DSM, developing countries are not enjoying areally equal
status as developed states do.
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THE ROLE OF NEW TECHNOLOGY INIMPROVING
ENGAGEMENT AMONG LAW STUDENTS

Suraj Tamariya*
I ntroduction

The issues of engagement and critical thinking of law studentsin higher
education are well recognized by tutors. These issues may not be new ones but
the features of the modern student community and the modern toolsfor learning
and teaching provide different aspects to these challenges, and some possible
solutions. | propose that the tools of the modern age, if married to educational
pedagogy, can create learning and teaching methods that are more effective
for the diverse community of higher education law students. Thisarticlereviews
pedagogic themes, features of the modern student community and recent reports
on the use of technology in education. It takes an interpretative approach in
summarizing research into the perceptions of the students on the use of the
wiki and the recorded lecture.

Developments in Educational theory

Key writershave described thevital role of engagement and collaboration
in higher education (Marton (1984), Biggs (2003), Ramsden (2003)).Thetheories
explore how a student engages with the materia in order to learn with the
development of critical thought.

They describe the greater depth of learning and engagement achieved
by a student who analyses the views of his peers, works with the material in
problem solving tasks and thereby constructs his own knowledge through his
evaluation of that material.

Marton ‘s initial work (1975), pursued later in conjunction with Saljo,
asserts that what is learnt depends upon the student’s intentions. An approach
to research termed “phenomenology” developed whereby the learning process
is studied from the experience of students rather than from external or physical
factors. Marton’swork inspired the work of Entwistle, with Ramsden, and also
the work of Biggs, to develop the theories of surface and deep learning that a
student can demonstrate different degrees of learning whether via a surface
approach featuring rote learning of mere facts or via a deeper approach that
engages with and challenges the material. Biggs work aso discussed the role
of collaboration in encouraging deeper learning. Commenting upon thework of
Abercrombie (1969), Biggs emphasized how students become more aware of
how to learn from collaborating with their peers than from listening to a tutor.

* M.A, LL.M, Utkal University, Orissa
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Added to thisisthe debate sparked by Gardner’swork on multipleintelligences
(1983) positing that learners’ have several intelligences, for example linguistic
and spatial, that can lead individuals to perform highly in one area, such as
factual memory but poorly in others, such as empathizing with other people.
Such intrapersonal intelligence would have significant importancein vocational
legal education. Entwistle's recent work (2009) uses his own strong base in
psychology to build on his key earlier works to contend that the value of
collaboration comes from the involvement of the short term memory. Here
information is received, meaning is interpreted and processing strategies
developed, thus leading to a deeper understanding of complex ideas. Entwistle
describes how the size of the short term memory is extremely limited. With
traditiona lectures, the student only gets one chance to store and keep under
review any received information.

Developing alongside this was the theory of social constructivism
(Vygotsky (1962)) coming from the substantial heritage of Piaget’sconstructivism
(1950) describing the student’srolein the creation of knowledge. Constructivism
suggests that we learn by examining existing knowledge and understanding,
some of which we bring with us unconsciously, and from our own work we
change that knowledge as well as ourselves.

Inlega education, these el ements combinein apedagogic clash between
the definition of what islearning in a sense of knowing a fixed bundle of legal
knowledge establishing an “intelligence quotient” that Gardner, rather ironically,
said was only suitable for law professors or, in the constructivist sense, as
comment upon and skilful use of pre-existing material that creates new
knowledge.

A theory that has become more acceptabl e within post graduate vocational
legal education is experientia learning (Kolb, 1984). This theory describes
learning as a cycle involving the receipt of a body of knowledge and its
consideration by the learner. The learner engages with this material by adding
their own evaluation, including by using it in their employment, and from this
engagement, creates new experiences which feed into the body of knowledge
and starts the process anew.

In the 1990s interest arose in the role of creativity in the creation of
knowledge and understanding. This was spurred on by the NACCCE report all
our Futures: Creativity, Culture and Education (1999).The report was set up to
examine the role of creativity in education and to identify any obstacles to its
development. It investigated whether creativity in teaching and learning would
encourage engagement and independent thought .1t encouraged a debate about
therole of technology in stimulating and supporting this creativity. The chapter
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by Jenny Leach (2001) in Creativity in Education describes some interesting
case studies concerning I T and creativity. Thistopic was explored asit formed
the theme for the 2007 annual conference for UKCLE (Learning in Law
2007). There are some useful resources are available from this for encouraging
creativity in legal education.

Before leaving this brief review of the theoretical perspectives, afind
word should be given to the role of the theories of learning in the affective
domain. Thework of Krathwohl et al (1964, 1973) on the affective domain was
meant to devel op asthe sister work to Bloom’ staxonomy in the cognitivedomain
(1956). However, it never gained the fame of its cel ebrity relative, although has
received some recent attention (Boyle (2007)).The work gives significant
importance to feelings, values, beliefs and motivation in the achievement of
successful learning and teaching and hasled to someinteresting studiesregarding
motivation and engagement. Elements of the affective domain may gain greater
significance within learning and teaching online as discussed below. Specia
attention will be required for the challenges of e-learning here.

The Student Community

Socio-palitical changessincethe 1990s, such asthe movement for widening
participation in higher education and the changing methods of modern
communication, have brought new challenges to legal education. Students are
entering higher education in greater numbers with a much wider range of skills
and attitudes. Today’s students bring a greater variety of cultural approaches
and prior educational experience than seen before. This variety adds to the mix
in the pre-existing debate about the variety of learning styles re visua and
kinaesthetic learning et a and the development of the theory of multiple
intelligences by Gardner (1983). Improved access and the acceptance of
reasonable adjustment in education are bringing more students into higher
education with differing needsfor learning support. Theincreasein the numbers
of overseas students brings further new elements and accentuates cultural
differencesfar abovethe practical issuesof language. Teachersinlegal education
are now experiencing different student intentions and understanding of their
rolein contributing to alesson.

However, not only are students more culturally diverse but they are also
subject to arange of increasingly diverse influences.

The report Digital Britain (2009) and the article Intellectual Property
and the Digital Divide (Endeshaw (2008)) highlight the differencesthat exist in
the electronic experience between the haves and the haves not’s in their access
to the resources of technology. Digital Britain establishes future priorities for
the UK government (at a time before the current economic difficulties) to
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increase the availability of high speed Broadband and wireless services and to
provide significant resourcesto increase public education of information literacy
with the aim of the promotion of asense of citizenship. Endeshaw describesthe
work of UNESCO in assessing the differences in access to technology across
theindustrial and devel oping countries.

In spite of al the current educational practice that strives to connect with
the diverse student community, teachers are becoming increasingly concerned
about a declining level of engagement from our students. The report Higher
Education in a Web 2.0 World (2009) believes that the world of traditional
higher education and the modern technol ogy-enhanced world currently co-exist
through “the natural inertiaof any established system” [however thisis] “unlikely
to be sustainable in the long term” p40

Into thismix we add the ever growing economic pressures upon students.
In my experience the demand for distance learning or part time post graduate
courses is expanding at a faster rate than their full time equivalent not only
because of the flexibility of study that they offer in time and place but also
because they permit the student to take employed work concurrent with their
studies. Most full time students are feeling the pressures of time and finance
also so they are taking employment for at least 1 day in anormal working week
to supplement their income. When De Mont fort post graduate law students
were surveyed about hindrances to their learning 32% of first years and 55%
of second years stated that lack of time was the biggest single issue.

Enhancing Learning through technology

Policy makersare encouraging an increased use of information technology
in higher education (The Dearing Review of Higher Education (1997), HEFCE
(2009)). Educationalists are recognizing that teaching methods need to adapt to
the new generation of diverselearners, seeking timeand cost efficient education
(HEFCE (2009), Web 2.0 World (2009)). The economists are looking towards
technology to keep the vital UK service industry of education competitive and
provide the soft skills of collaboration and problem solving for al industry
(Bradwell (2009)). The advantages offered by technology are recognized by
these stakeholdersasflexibility and efficiency intime, space and cost, improved
accessfor and retention of adiverse student body and a contemporary approach
to meet student expectations for their future education (HEFCE (2009)).

However, these policy statements have concentrated on the acquisition
of technology, developing IT skills and increasing access to information.
Significant evidence (LLiDa (2009), Web 2.0 World (2009), CIBER (2008))
suggests that improved access to technology has not developed critical skills
for information processing, sometimes termed “Information Literacy”. Despite
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an increase in the availability of materials via the use of technology in higher
legal education, there remains a gap between the achieved and desirable levels
of engagement, of critical skill and of understanding for the ethical and legal
issuesin their use. The vast task of keeping pace with the required level of IT
skill has not been accompanied by a similar level of development of critical
skills, including specifically an awareness of the authenticity of available
information.

Research by CIBER on students' perception of the internet (2008) found that:

° a significant minority see the internet as one huge database with little
appreciation for the distinctions between private or public ownership of
documents or the relative authority of content,

° the level of satisfaction with the results from a Google search is higher
(93%) than a librarian assisted search (84%),

° despite the growth in available information, most online documents are
not read but downloaded to be hidden away, unread, and

° participation in online networking sitesfor educational purposes has been
sow (6%) despite a high social use.

A further problem from anecdotal evidence gathered from the experiences of
De Montfort teachersis that this deficit in the skill level extendsinto alack of
sdlf-awarenessof it. An analysis of somefailed assignmentsrequiring information
literacy skills showed that the most frequent reasonsfor the failureinvolved the
use of inappropriate online sources, a lack of progression from the first online
source and an inability to identify effective search words.

The CIBER study also highlighted some misconceptions of tutors that:

° all modern students have a high level of technical skill which is ever
increasing,

° students expect to be entertained by ever present educational resources
and

° students have a zero tolerance to delay in the provision of materials.

The Web 2.0 World report (2009) also found that while students still place a
high vaue onfacetoface study, they areawarethat staff capabilitiesin technology
are largely lagging behind what they experiencein their everyday lives.

One of the conclusions of this must be that a vast increase in technology used
to date has not kept pace with the need to support engagement or understanding
among the student community as it exists today. There may even be a causa
link between the explosion of information and thislack of progress. With thisin
mind, Leicester De Montfort Law School piloted some specific technological
toals.
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Leicester De Montfort Law School Research - the student experience

In 2008/09 the Leicester Institute of Legal Practice within Leicester De
Montfort Law School devised a two part strategy for its post graduate legal
coursesto provide amore effective method of communicating legal knowledge
inamore familiar way for the modern student to engage with and contributeto,
namely a series of interactive online lectures and a wiki specific to a subject.

The onlinelecturesreplaced traditional lectures entirely and consisted of
a dide show with an integrated audio recording provided by the lecturers. All
lectures contained at least the same content and detail as a traditional lecture
and also interactive exercises, active web links and self test questions. The
web links were accompanied by a*“walk- through” commentary from the tutor
explaining what the student should be seeing on a web site for research. The
onlinelectures also had their own wiki acting as alocation for urgent questions
about the lectures.

The wiki was embedded in the VLE and ran alongside the face to face
tutorials and the online lectures. It contained different tasks each month that
were aigned to the learning outcomes for analytical legal skills. A variety of
tasks was used including diagrams to describe legal concepts and digital media
to target different learning styles. The complexity of the tasks increased
throughout the year, so that the first task asked for students' opinions about the
merits of astrict set of legal rules. Thisdid not require legal knowledge but led
into a debate about the common law/equity issuein tutorials. Another early task
attached an academic article to the wiki and asked for comments on its
persuasivenessand clarity. This produced some high quality resultsfrom students
as consumers of academic writing which could be carried forward to their role
as academic producers. Contribution to the wiki was voluntary as we did not
want strategic learning to affect the process and students were informed that
the contribution from tutors would be limited, except for the wiki containing
urgent questions about the online lectures.

The pedagogic reason for each format was informed by a review of the
educational theories above, recent research on wikis ((Cubric, (2007), Maharg
(20073, 2007b)) and e-learning case studies (J SC studies on e-learning (2004,
2007)).

Specifically, the reasons for the online lecture were:
° to improve legal knowledge, thereby start the engagement process,

° to have flexibility of time, place and duration of lectures, encouraging
repetition and self directed study; and

° to enliven lectures via a variety of interactive exercises with feedback,
live external web links and attached documents.
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The reasons for the selection of wiki were:

° providing an area, not dissmilar to familiar social networking sites like
Face Book, for studentsto overcome any initial anxiety about expressing
an academic view;

° introducing avariety of tasks with multi mediafor increased interest;

° providing a working area that exists over time to allow more time for
reflection and is built upon feedback from colleagues and has flexibility
of place; and

° a storage place for work created collaboratively by students.

The students' opinion was sought via a survey of the full time and part
time cohorts containing a questionnaire followed by small scale focus groups.
In addition, the response rate for each task was analyzed quantitatively and a
discussion was held with experienced tutors on the course. Due to the
requirement for aconsi stent learning and teaching experience, it wasnot possible
to run a pilot group without these tools. A largely interpretative approach was
taken here which was thought appropriate to the aim of gathering the students
perception of the effectiveness of the tools and for the design of future online
materials, although some quantitative datais included below.

From the responses concerning the online lectures, the following
conclusions were made:

° 89% of students are in favor of online lectures;

° the greatest value came from constant repetition of the substantive law
(often they were listened to 3 or 4 times) and the flexibility to study at
their own pace; this was valued by the full timers as much as the part
timers,

° most students found them easy to use, and where students did not, most
of these liked the idea if they had the skills to access them; and

° more detail could be included due to number of times that a student
listens to a lecture.

From the responses on the wiki, the following conclusions were made:
° 40% of students made a significant contribution to wiki;

° thequality of responses showed amuch higher level of critical involvement
with the task than was seen typically in face to face tutorial; and

) most respondents agreed that the wiki would help with their learning,
even those who did not contribute.
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Another issue of note however, was that there was very little comment
on the contributions of others. It isbelieved that the role of the affective domain
of learning is significant here. Conclusions from student responses in this area
included:

° a remaining reluctance to comment as many still remained shy about
having their commentsavailablefor othersto see, having afear of “looking
foolish”;

° some express a sense of satisfaction with handling technology and the
ability to manage higher education within their livesbut asignificant highly
vocal few felt frustration and anger when it did not operate as they
expected. The greater benefits of success available to the mature student
mean that there was not a strong correlation with these responses and
age of the student; and

° the use of an on-screen lesson made the part time student feel “in a
working environment” (Questionnaire, student OL4) that facilitated
working from home.

The response rate from the different tasks on the wiki was reviewed. It
was seen that the type of task had a limited effect on the number of views but
the number of contributors did decline as the course progressed. Surprisingly,
the task that was most closely linked to the assessment had one of the lowest
contributions. however thiscame at the end of the courseindicating that shortage
of timeis till one of the strongest influences upon student work. It may aso
suggest that the students accepted that the wiki was not a strategic tool for
assessment success. From anecdotal comments on the survey, there appeared
to be some residual expectation that the tutor would contribute regularly. This
may also have been a contributing factor to the decline in usage. No student
wasusing awiki intheir daily life outside university thus supporting some of the
findings of the CIBER study concerning technical expertise.

Conclusions and Recommendations

Technology touches alarge part of our lives. It isaworking tool like the
roller ball ink pen and the pocket calculator. Students value the flexibility and
improved accessto higher education that it brings. Unjustified use of technology
may result in frustration and isolation. It certainly forms an increasing part of
thelearning and teaching in legal education.

The learning and teaching of legal critical thinking, that may be called
information literacy, faces greater challenges than ever before, including the
increased diversity of the modern student community, growing economic
pressures and cultural differences. It is suggested that difficulties with
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engagement contribute towards the lack of this skill and the causes of limited
engagement are varied, some, for example economic pressure, are out of the
influence of the teacher.

Thisresearch intended to pilot sometoolsfor improving engagement and
critical thinking in order to test their effectiveness. It was the further intention
to move towards establishing a sound pedagogy appropriate for each tool and
each group of students.

It was found that by designing new tasks for the electronic environment,
some which would not have been practical in a traditional classroom, a
progressive devel opment of skillscould be achieved, and engagement increased.
A base of reflection was developed that could be expanded in the classroom.
The online lecture could include a greater amount of substantive knowledge
over aface to face format, allowing rigour to be at least maintained and, it is
believed, increased supporting the demand for a high level of rigour in legal
education. Thisis largely due to the ability of the student to take the course at
their own pace and listen again to most challenging parts. This format then
releases the time of the teacher for the further development of skillsin faceto
face sessions.

The research suggests that there is significant support from the student
community, although there are some unresolved issues that require further

support.
Unresolved issues

Collaboration

Theuse of wikisand other Web 2.0 tool sfor the purposes of collaboration
appears to remain within limited areas of the academic community: the student
community is still not comfortable with this. It may be that there remains some
misunderstanding of therulesrelating to private and shared ownership, possibly
fuelled by the fear of the boundaries of plagiarism. This has consequences not
only for the loss of the educational value of shared ideas but also aloss of the
employability skill of effective teamwork. A possible route would befor further
exercises to be built in to provide authority for peer collaboration.

Affective domain

Many experience emotional issues regarding technology, including fear
and frustration. More investigation is needed to reduce this and, in the short
term, more effort is needed to ensure that instructions are simple and easy to
use and that the benefits for the students are valid and clear. This will aso
require an increase in the capabilities of staff to design tasks for these tools.
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E-pedagogy

TheWeb 2.0 World report (2009) believesthat there is an uncomfortable
co-existence between the norms of our social world and that of education that
cannot be sustained. Adoption of the new methods in legal education remains
as pockets of innovative practice.

Further identification will continueinto valid learning outcomesfor these
new tools in lega education. The elements of what is currently referred to as
“e-learning” should be compared to thevalid established aimsof higher education
so that shortly e-learning will loseits“e-" special statusand just become part of
the varied learning and teaching toolsin our portfolio.
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GLIMPSESOF SCIENCE OF REGIONAL PLANNING
TECHNIQUESADOPTED IN MEDIEVAL NANDED DISTRICT
OF MAHARASHTRA

Brototi Biswas*

It is quite awell known fact that science and technology of the medieval
era was very well developed. Though unlike modern times huge machinery,
electronics or for that matter electricity etc were not available then, however
through simple yet naturad science and techniques life was no less convenient
then asit is now. For ex, use of stones, which are found abundantly in the study
area, in construction helped to keep the room temperature lower or use of Vastu
hel ped theroomsto be naturaly lit and airy. They adapted their economic activities
according to the climate and in fact did better than what is being done now.

Introduction

In previous days Kandhar and Nanded both capital cities of yesteryears
of Maharashtra might have good architectural planning in the form of
Vastushastra, followed the basic geographical attributes in the form of Land
Slope, availability of water etc. Furthermore since the area geographically is
situated in hot, dry region, so the study triesto find out theirrigational practices
used then. The constructional techniques used then helped to keep the houses
cool and thiswas possible through the use of cheap, locally availabletechniques.
Moreover theincorporation of Vastu shastrain their architectural planning helped
the greater usage of natural air and light.

So in view of the above points the researcher triesto study and compare
the regional planning, architecture, constructional techniques, agriculture etc.
of present Nanded and Kandhar (both medieval capital cities of the district of
Nanded), in Maharshtra, India.

Theeffort will bemadeto find out the possibility of using the old techniques
with regards to regional planning, Vastu Shastra, irrigational practices, use of
agricultural land and constructional techniques, and the relevance of these
techniques to present day planning procedure of Nanded and Kandhar City.

The possihility and relevancy of using old techniquesformed the stimulus
to take up the study with reference to regiona planning.

#*  Assistant Prof., Department of Geography, Indira Gandhi Senior College, Nanded, Maharshtra.
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Objective

(1) Thepresent study would liketo understand whether theregional planning
techniques of historical -Nanded and Kandhar can be adopted in the
present study area.

(2) To understand whether Vastu Shastra had any acceptance in that era.

(3) Whether natural and simple techniques regarding architecture was
adopted and if so what were the techniques and what purpose did it
serve along with whether relevancy of such technique in present day.

(4) Tounderstand the agricultural technique adopted then and whether such
technique has any relevance in present agriculture.

(5) Tounderstand whether medieval Nanded had environ-friendly economic
activity and if yes whether that kind of activity can be regjuvenated now.

Study area

Theareaunder study fallsunder Nanded district of Maharashtra, namely-
Nanded taluka and Kandhar taluka. The district of Nanded lies in the border of
Maharashtraand sharesboundarieswith Yavatmal District inthe north, Parbhani,
Latur and Osmanabad Districts in the west, Bidar District of Karnataka in the
south and Nizamabad and Adilabad Districts of Andhra Pradesh in the east.
With population of 28, 68,158 (2001 Census) isamong themost backward districts
of the state of Maharashtra. About 80 percent of the workforce is engaged in
agriculture and alied activities, 4 percent in cottage and household industries
and about 5.15 percent in trade and commerce. Kandhar is situated on the
banks of Manyad river and is at latitude 180 52° N and longitude 770 14'.
Nanded isat 19° 09' N and 77° 18' E

Fig. 1Nanded District
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Fig. 2Kandahar Taluka Fig. 3Nanded Taluka
M ethodology

Extensivefield survey wascarried out to get primary information regarding
the architectural, agricultural, water supply, irrigational techniques used in
medieval times in this region. Eminent archeologists, historians were also
consulted regarding the same. At the sametimelocal aged peoplewere consulted
to get a descriptive data of the medieval days. Use of secondary data in the
form of literatures was also done. At the same time extensive use of websites
were done.

Discussion and Results

During the medieval times the study area was ruled by a number of
dynasties. The area was effectively ruled by the Yadavas and then came the
Rashtrakutas. Amongst the Rashtrakutas Krishnal, 11 and 111 werevery effective
rulers. They not only ruled the people but also took into account their
regquirements.

REGIONAL AND TOWN PLANNING OF THE PAST

Thefact that town planning was prevalent in the medieval agesisproved
from Kautilya's “ Arthashastra” .

Theregion though does not boast of any elaborate town planning however
from the archaeological remains and the scanty literature available it can be
said that town planning was at par with the other regions of that time. Towns
were planned for 100-500 families.

The uses of pipes/ drains were elaborate. There was amain drain for the
full house and the waste water would drain outside into the main drain which
ultimately would pour to amain soak pit. Town planning in thisregion waswith
regard to roads, arrangement of houses and water distribution.
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Town planning to some extent followed circular pattern (CBD theory).
At the middle of the town was the palace and temple, surrounding this was the
administrativewings and the house of the priests, then main market, blacksmiths,
coppersmiths, then villagesand fields, then the untouchabl es settlement. Generally
towns were located by river side (Kandhar along Manyad river, Nanded along
Godavari river). In Kandhar we see that at the centre of the town is the palace
and temples surrounded by market, surrounding this was limestone market.
Some of the other special features of town planning of yesterdays were:-

. Social life centered on the village community.

. Thevillage communitieswere economically self-reliant and self-sufficient
units, each having its own set of ethics and residential enclaves, shops,
temples etc.

= The administration was autonomous.
= Town had a multinucleated structure

Towns like Kandhar which had forts had separate elaborate planning.
Kandhar Fort isat Kandhar town in Nanded district of Maharashtra. Thefortis
encircled with aditch full of water. It isbelieved that RashtrakutaKing Krishna
Il of Makhed who styled himself as Kandharpuradhi Swar constructed the
fort. To enter Kandhar there were 4 separate doors/ entrance (ex- Narrangpura
entrance). The forts used to be surrounded by a deep cana (Khandak).With
regards to waste water of the Kandhar fort the waste water drained outside
into the “Khandak” (Water barricade).

Educational scenario

Nanded and Kandhar both were important educational centres. Imparting
of education was mainly in the form of “Gurukuls” during that time. “ Gurukuls’
weresituated outsidethetown. Apart from Gurukuls, Jain/Hindu/Buddhist temples
also served the purpose. In many cases state (King) used to gift knowledgeable
Brahmins (Pandits) lands called “ Agrahar” for imparting education. During the
Rashtrakutas dynasty more than 200 Agrahars were gifted.

It is an important fact that during the medieval age Kandhar had 1 in-
house educationa ingtitution with 60-70 residential students.

Incorporation of Vastu Shastra in Architecture

While building houses five aspects were kept in mind — Earth, Water,
Fire, Air and Space.

(@) Earth — while selecting sites for building construction congenial
environment with respect to greenery and availability of water was given
preference.
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(b) Water — septic tanks and sewerage system were located in north-west
and wells located in north-east according to Vastu.

(c) Fire—kitchen was located directly opposite to water systems in south-
east direction.

(d)  Air—air flow, according to Vastu, should be in south- west/ north-east
direction. So houses were either north facing or south facing.

(e) Space—traditionally the houses used to have an open space (courtyard)
in the centre of the house. It provided the dwellers not only the open sky
but also sunlight and cross ventilation of air.

In Nanded and Kandhar still old houses display this sort of old house
planning, where the courtyard was in the middle and the rooms built around it.
Arrangements of rooms were purely based on Vastu. This allowed free flowage
of air and helped all therooms bewell lit naturally but at the sametime kept the
room temperatures low.

Agriculture and Livestock Farming

Agriculture during the medieval times was the mainstay of economy.
Dry farming was most widespread (Raychaudhari et a 2007).Generaly there
were two types of agriculture — small and large. Depending upon agricultural
size 6, 8, 12 and 24 oxen were used. Agriculture had atotally natural outlook.
Canals, earthen reservoirs, earthen dams were built to help in agricultural
practices. Farmerswere provided with economical help. Farmerswere required
to pay taxes (1/10th of agricultural produce) to the state which was used for
irrigationa systems. The village assemblies were empowered to collect taxes,
rents accruing from irrigation facilities and also to penalize those who failed to
fulfill their obligations (Chakravarty et al, 2006). With cropping livestock farming
was also done not only for extra income but to get natural fertilizer. Chemical
fertilizers were nonexistent. Natural fertilizers made by fermenting a mixture
of excreta of livestock mixed with soil were used extensively to enhance crop
production. Pesticides, Insecticides were unknown. In the study area Neem
leaves and urine of cow were used as pesticides/insecticides. Cropping was
done at least twice a year and sometimes thrice a year.

The annual flood waters from Godavari in Nanded and Mayyad river in
Kandhar brought with it enormous amount of silt which provided the annual
natura fertilization for the agricultural fields every year.

As mentioned earlier apart from agriculture, livestock farming was also
practiced which not only provided an auxiliary income but al so provided natural
fertilizer which was used at that time instead of chemica fertilizer which was
non-existent then. Livestock farming wasthe secondary occupation of the people
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of thisarea at that time. Kandhar and Nanded was self-sufficient with regards

to milk and milk products during that time. Livestock was kept for thefollowing

purposes —

1. Milk and milk products. Among the various varieties Kandhari cow was
the best variety

2. Camels, horses, elephants, bullocks were used for transportation and

war.

For poultry

Fishery was done

To supplement in diet (for non-vegetarian people)

To obtain natural fertilizers

For irrigational purpose

Agriculture

0. Carrying of loads

BHO©ON® MW

Secondary Occupation

With respect to secondary occupation it has been found out that the
peopleof that erafully utilized their surrounding natural resources and secondary
occupation was based on these unlike nowadays where we are ignoring our
immediate surrounding natural resources.

Nanded and Kandhar during medieval time speciaized in pottery and
earthenware making. Near Kandhar there is a village named “Ghoraz”. The
soil of this village which was very fine and smooth was used for pottery and
earthen ware making. This industry was very renouned during that era.

Textileindustry wasalso very much well known, specially silk and cotton
industry. Silk from silk wormswas very famous. However itisof agreat concern
and thought that thisindustry (specidly silk) is non-existant now. The fact that
this area specialized in silk industry from silk worm proves the fact that
geographically the areais suitable. Since the region isanodal point situated at
the center and connected with the main markets of Secunderabad, Hyderabad
and rest of Andhra Pradesh, Mumbai, Pune, Aurangabad, Nagpur so economically
(market wise) theindustry isviable. With thisindustry wasal so prevalent colour
and dyeing industry. Generally natural colourswere used obtained from flowers.
Thisindustry isaso on the decline in thisregion. A special class of speciaized
people specializing in colouring had emerged during this time and they were
known as “Rangaris’. This industry is nonexistent now.

Nanded and Kandhar both specialized in carpet industry and weaving
industry in the medieval age. There was a huge demand for these products
outside this region and these products formed an important article of trade
which isevident after interacting with older people of the area. Thisindustry is
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asodiminishinginthisregion.

Theregion earlier wasfamousfor ornamental stone, so ornamental stone
industry (Amethyst etc) wasfamiliar during that time. Thisindustry hasdiminished
now though not extinct in the area.

Theregion hasagood history of having cattle population. Thisisevident
since the area (Nanded and Kandhar) once was the leading production house
of leather goods. Previously the region had dense jungle having high elephant
population. Ivory trade and artisans specializing in ivory were also another
dominant activity. Both these industries which were purely based on locally
available raw materials are nonexistent now.

Architecture of Houses

The region under study has a hot dry climate, so simple yet effective
techniques were used with regards to the architecture of the house. Generally
houses had 5 rooms. Every house had its own bathroom facility. Houses had a
courtyard surrounding which were built the rooms. Doors were road facing. 3-
4 storey houses were not uncommon. Bathrooms were made of only stones
(specidly granite sincethat isfound in abundancein theregion). Apart fromthe
use of granites, Deccan traps which are also abundant were also used since
that had agood binding effect. To keep the rooms cool in hot season and normal
in cold season houses were built with amixture of stone and white soil. For this
very old soil wasonly used which was obtained from “Buruj”. Such Buruyj isstill
found in the area, though the number has reduced. In Nanded taluka's Killa
road there is a buruj near Kumbhar Tekri. If that was not available then white
soil was made by crushing soil by bullocks or oxen for days. Repested crushing
of soil for daystransformed the soil into very smooth, light coloured, somewhat
off-coloured soil. This soil was made into moulds and kept in river banks for
accumulating moisture and at the same time the moulds were dried in this
procedure. If any mould while drying would break that would become unsuitable
for constructional works. These moulds, white soil and stones were used for
architecture. Bricks in that era meant these moulds. Ceilings were at a height
of 14 ft—18ft. Thishelped in good air circulation and proved to be an insulator
against extreme temperatures. This kept the room temperature neither too hot
in summer nor too cold in winter. Every day the mud floor of the houses were
given alayering of cow-dung and mud water mix. For proper ventilation rooms
had a number of windows which allowed free flowage of air and light. The
ceilings were supported by wooden planks called “Kilchand” . Moulds of soil
were used to construct the ceiling. This kept the room temperature low. Double
storey houseswere common in thisregion which again kept theroom temperature
low. Stone and soil the two common ingredients of architecture worked as
insulator which neither allowed room temperature to increase abnormally or
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decrease abnormally. Still later in certain cases bricks were used and for
cementing small pieces of bricks or burnt raw coal was used. This was mixed
with limeintheratio of 4:1. Lime was obtained organically from Snell shale or
grounded oyster shale. The mixture was fermented in a pit for 4 days. This
proved to be avery good insulator. Moreover lime/ calciumisitself very cold
and sinceair getstrapped insidethe poresthat a so provesto beagood insulator.
Moreover walls were 10-15" thick. It isimportant to note that neem trees were
heavily found along with tulsi plant which kept the surrounding cool and neem
trees also has more cloud formation ability since evapo-transpiration is more.

In some well to do families hygiene was aso properly taken care of.
Septic tankswere built in front of the household to carry off the waste materials.
Infront of variousrooms of within forts/palacesbig water tankswere constructed
to keep the rooms cool. Furthermore earthen pipes surrounded the walls of the
rooms specially those of queensto keep the rooms cool. (ex of thisisfound in
Kandhar fort). At the entrance to the inner premise there would be another
open sitting room. Rooms were constructed around a central courtyard. That
would lead to the courtyard of theinner premises. Small water storage areas of
stone were scattered in the houses. Since they were built of stone so they acted
as refrigerators. Inside the houses arrangement of roof top water harvesting
was common.

Architecture of Wada

= The traditiona residence in Maharashtra was called the Wada.

= A Wadawastypically alarge building of two or more storey with groups of
rooms arranged around open court yards.

= Two types of wadas:
= Onewhich houses many families, like an apartment building of recent times
or chawl of Mumbai.(Mostly for the middle class families)

Oneinwhich only onefamily resided. (Mostly owned by thericher class
like relatives of the peshwas and traders)

Fig 4 Ground floor plan of amedieval Wada  Fig. 5 First Floor Plan of awada
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Plans of houses

(A) Huts these were sguare or rectangular, rarely circular. Circular huts
were erected as temporary shelters by nomadic people like Banjaras.

(B) Houses proper- these were resided by the commoners. They are usually
rectangular in shape. Therewasasort of partition wall dividing the space
in two into one living room/ bed room and another the inner kitchen.
There existed an open verandah in front of the house.

Houses of more important and wealthy people- they had more rooms, a
courtyard in front and sometimes double storeyed. These sometimes have wells
inthe courtyard, the open space were utilized to house milch cowsand buffaloes
or bullocks. Such houses belonged to village headman (Patil) or moneylenders-
arole often combined into one.

Fig 6- House plan

(©) Alargehouseof smilar plan but morerooms, issurrounded by aboundary
wall or ramparts, which were known as Huda in Marathwada and Gadhi
in Western Maharashtra. Such Hudas belong to provincia hereditary
officials ‘ Deshmukhs'.

Fig 7- House plan of well to do family
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2. Construction of houses

The houses rested on timber poles and beames- undressed in poorer houses
and dressed in wealthy houses. Walls were erected around the frame. Roofs
were covered with terracotta tiles or were thatched.

Fig 8- Framework of houses
3. Walls

Usually of sun dried mud moulds or rough stones, both set in mud, mortar.
Incase rough stone is used, at the place where window or door framing are to
be set, earthen moulds were used to obtain straight surfaces to accommodate
posts.

Fig - 9- Small window openingswith wooden grills

Fig 10- Small window openingswith wooden grills
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All the staircases were places in 4ft thick walls.

Thiswas done so that when the women moved around in the house they
wouldn’t be seen from the outside.

This way the privacy of the house was maintained.
All the external walls of the wada were 4ft thick.

This helped to keep the interior of the wall cool in summers.(http://
www.archinomy.com)

REGIONAL AND TOWN PLANNING OF THE PRESENT

The study area can not by any means be termed as planned cities. Both

the towns have developed haphazardly. No trace of regional planning isfound
in either of the two cities. However some aspects of planning can be easily
incorporated here for the betterment of the two cities.

>

Just like that of the past use of drainage pipes should be made more
elaborate. There are vast sections of the township in Kandhar and also
in Nanded where the sewerage water, drainsout into the open land instead
of draining out systematically into the main drain. Moreover main
sawerage drain pipesarein many cases non-existant. Apart from drainage
pipes, water distribution system should also be given special attention.

Arrangement of roads and laying of roads needs attention in the study
area. Road planning isan important aspect of town planning. The present
can learn from the past about the rectangular arrangement of the roads.
Also recreationa planning in the form of laying of parks etc is a must
since they prove to be the lungs of the town.

The CBD pattern which was adopted in the past is hot seen in the present
study area. The various localities have developed quite haphazardly.
However each sector should be developed into a self-sufficient unit.
Here ex of the Chandigarh city model can be cited.

Since both the cities were the pillars of imparting quality education, in
present times this system can again be renewed. Already Nanded has a
number of educational institutions besides having an University, however
proper attention is required for Kandhar.

Vastu Shastra and Modern Architecture

>

Nowadays such elaborate and scattered arrangement as was in the past
with respect to architecture of houses cannot be done because of space
constraint. However while constructing houses proper care can be taken
that Vastu is followed since Vastu is not a myth but a natural science.
The district has a hot climate so according to the medieval style if the
orientations of the houses are made in north-south direction that will
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ensure proper ventilation and air flow. Moreover greater usage of natural
light will automatically lower electricity consumption.

> The study area has lot of stony waste, so the stone should be utilized in
constructional aspects, so as to keep the room temperatures cool since
stone acts as insulators.

Incorporating certain Traditional Architectural traits in Modern
Architecture

If we give alook at the various housing types of the study areathenitis
not hard to understand that the houses of today lack the basic attributes of
planning. Though the houses have beautiful architectural pattern but qualitatively
they are far lagging behind. The basic natural traits (those features which kept
the rooms cool, airy etc) are absent in present day architecture. However it is
not entirely impossible to incorporate certain features of traditional architecture
of this hot dry area in modern day architecture which can keep the rooms
naturally airy and cool but lighted.

> Ceiling- the height of ceiling from floor in modern day housesisvery low.
This may be for economic reason. However atleast 14-15 feet helpsin
the good circulation of air and also prevents the room air from getting
heated up through contact from the heated ceiling from above.

> Walls- thewalls of modern day houses are quite thin, again for economic
reasons. However if we can make the walls on the four sides alot wider
(atleast 2ft) then that will act as an insulator against extreme temperature
condition. At the same time since the area under study has got lots of
stone waste so the use of stone as building material should be considered
as it is a tested fact from our traditional houses that stone acts as an
insulator and keeps the room temperature normal (neither hot in summer
nor too cold in winter). The Deccan trap rocks found in certain parts of
the region acts as good binding material, so this should be utilized in
construction.

> Bricks- in modern days bricks are made from the fertile riverine soil
obtained from river bed. Instead of using thisfertile soil for such wasteful
act good quality building purpose soil may be made by repeated and
heavy crushing of soil aswas done in traditional times (instead of oxen
machinery may be used). This will provide white soil which will yield
good bricks having good, tight insul ation properties.

> Usageof lime/ca cium- nowadaysca cium/limeisnot used for building purpose.
Cementisusedingtead. Thisinstead of lowering thetemperatureonly increases
thetemperature. However thetraditiona practice of using organic lime cannot
be supported. Other inorganic sources should be utilized instead.
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»  Air flow and house direction- the concept of Vastu is again regaining
momentum in todays buildings. However the buildings/ houses should be
south facing asfar as possible. The north-south should not be blocked so
that there is no blockage of air. Courtyards were a common feature in
traditional houses. Thisaspect should be kept in mind intodays buildings.
In the study area, especialy Nanded, big housing societies are coming
up. So the center can be kept open which can be used both as play
ground and also an open space for free air flowage.

> Ventilation and window- most of the rooms that are being build today
(specialy housing societies) lack the facility of proper ventilation.
Moreover the number of windows are also very less. This obstructs
coming in of pureair and outflow of impure air. So, modern architecture
should keep in mind about proper ventilation.

> Overal it can be summed up as, modern architecture should incorporate
certain traits of Vastu aswell astraditional architectureto get the desired
natural cooling effect for this hot dry climate of the study area.

Agriculture and Livestock Farming of the Present and Requirement
and Possibility of Incorporation of Traditional Traits

Villages nowadays have ceased to act as self sufficient and independent
units. Giving more power to the village administrative authority to devel op their
villageinto self sufficient unitsmight help in uplifting the condition. Theintensive
cultivation taken up during the past three decades hasresulted in the deterioration
of soil health. Indiscriminate use of chemical fertilizersand pesticides hasled to
the following side effects to the eco system:

. Development of resistance to pesticides
. Resurgence of treated pests
. Environmental pollution and pesticides associated health hazards

. Elimination of natural enemies due to improper and frequent spray of
insecticides and their mixtures.

. Vanishing of soil moisture and essential soil nutrients

Instead of using chemical fertilizers, Vermicomposting and natural
fertilizers can be adopted successfully under al conditionsin the rural areas as
the farmers have the input for the purpose. Excreta of livestock, which is the
main raw material for this, iseasily available. Only one cow isneeded for thirty
acres of land for organic farming (http://www.palekarzerobudge
tnaturalfarming.com). The yield from this type of farming is much more and
having no side effects.
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Nanded is having a very good cattle population. The officia figure is
604734 according to 2003 census. One of the main positive side of theregionis
theavailability of Kandhari cow which hashuge milk potential. Like yesteryears
the region can again rejuvenate into a strong milk and milk product centre. The
estimated per capita milk availability was 173 gm./day, is comparable to state
average of 169 gm. and recommendation of 215 grams per day (NABARD,
2008-09). The barren lands and the hilly region of the study region are best
suited for the rearing of livestock which otherwise comes to no use. As for
poultry is concerned which was an important source of economic activity inthe
past can again be revived since the area is close to Andhra Pradesh and the
estimated egg production was 289.28 |akh during 2003 - 04 in thewhole district
(NABARD, 2008-09).

Comparison of Secondary Activities of Past and Present

The secondary activities found nowadays have no link with the natural
resources of the study area. Weaving industry, silk industry etc (discussed before)
which were prevalent in medieval study area is nonexistent now. The climate
of theregionisideal for the growth of silk worms. Thetemperature and humidity
from July to January isideal for mulberry silkworm rearing. Theregion still has
ahuge base of skilled carpet industry weavers but due to non-availability of this
type of industry the talent is going waste. Market wise these industries are best
suitable for this region since both Andhra Pradesh and Karnataka is close by.

Conclusion

Thus it can be concluded that science and technology of the past were
purely based on natural science and at the same time were highly effective and
cost effective. Science and technology had close connection with nature and
not against nature as is the case howadays. Thus if the various aspects of
regional planning, agricultural aspects, architectural aspects of the present can
incorporate in them traits of the past the region can develop itself in a more
self-sustaining and strong way. Since then the basic natural attributes will be
kept in mind while devel opment.
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DISQUALIFICATION ON THE BASISOF DEFECTION -
ANEED FOR STRENGTHENINGANTI DEFECTION LAW

K.P.S. Mahalwar”

IndiaisaDemocratic Republic. It has struggled against several odds and
still survived on democratic path even with volumesof illiteracy, poverty, linguistic
and cultural diversities. Parliamentary form of Government isthefirst pillar of
democracy in our country. People of India by exercise of their franchise
participate in the formation of Government. They elect members for their law
making bodies at the Centre as well as States. Principle of majority ruleis the
essential attribute of our Parliamentary Government whether it is a matter of
appointment of the Prime Minister or that of Chief Ministers of States. Framers
of our Constitution were aware that majority rule may curtail or abridge the
freedom and liberty of individual, therefore, they established a Republic over
Democracy to protect the individual from the majority. The framers of our
Condtitution created ingtitutionswithin the Constitution itself such asLegidature,
Executive and Judiciary which were given the responsibility to safeguard the
liberty of individual as well as democratic norms. They were great visionaries
full of wisdom and dedication to the task of making our Constitution the best in
the World.

The rule of mgjority and numerical strength of political party, or their
aliancesarethe deciding factorsin our democratic Constitutional set up. Political
partiesin Indiahave been greatly influenced by cultural diversity, social, ethnic,
caste, community and religious pluralism, traditions of nationalist movement,
contrasting styles of party leadership and clashing ideological perspectives. For
mustering the numerical strength use of corrupt and mal practices like defection
have crept in the system. It would be unfair to attribute all these immoral
mal practices only to the post independent India.

In fact, the evils of crossing the floor, political turncoatism, politics of
opportunism, politics of defection or horse trading had started much earlier, as
early as 1937 when Mr. Hafiz Mohd. Ibrahim elected on Muslim League ticket
joined the Congress L egislature Party by crossing the floor and was appointed
asaMinister in the cabinet of Pt. Gobind Ballab Pant in U.P. Subsequently, he
resigned from the Assembly and contested the election on a Congress Ticket
and won the election. Toppling game was played in Benga in March 1945,
when Muslim League Ministry led by Khwaza Nazimuddin was voted out of
office when Nawab Bahadur of Dhaka along with his 15 friends defected
(Dynamics of Indian Government and Policies 1985).

*  Professor of Law, Head and Dean, Faculty of Law, M.D.University, Rohtak (Haryana).
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The evil of defection is not confined to India only. It is rampant,
perpetuating and flourishing in other countries having Parliamentary form of
Government. In England also, Sir, Winston Churchil defected more than once,
but India hasthe dubious distinction with matchless peculiaritiesand angul arities
in the defections of Legisators at the States as well as Union levels. Causes of
these defections are several; such as - Regiona Palitics, lure of office, water
thin majority of political party in House, lack of political ideology, lack of
Congtitutional morality, turning of L egidatorsinto tradable commodity etc. Thus,
the “Aaya Ram- Gaya Ram” culture coined by late Shri Y.B.Chavan in the
context of Haryanain 1967 has made a mockery of the democracy, as change
over of only a few Legislators could change the majorities in the House,
Governmentswere made and toppled in quick succession with crossing of floors
by the Legidators shamelessly. Thus, politics of India gradually de-generated
into the strugglefor power for personal ends. Thisbecamethe depressing festure
of our Parliamentary democracy. Many times, coalitions had entered into between
the political partieswhich areideol ogically opposed to each other, which do not
last very long and are mostly infested with instability with deleterious effect on
the entire body palitic. (Bharat ki Rajnitik Vyavastha 1992).

Deep concern has been expressed by all those who believe in
Constitutional morality. Soli Sorabji laments — “the painful fact is that today
Congtitutional morality hasbecomeirrelevant and any mention of it raisescynical
laughter, corruption, not morality or principleisthe pervasiveforcein our political
life, and its worst manifestation is the spectacle of unabashed defections. In
essence, defection isdisloyalty, abandonment of duty or principle. The defector
isdisloyal not only to the party on whose ticket he or she has been elected but
also commits a breach of faith with the electorate whose votes were secured
on the basis of his or her electoral affiliation and promises’.

Alarmed with the ill consequences of defections on political system the
Lok Sabha resolved on 8th December, 1967 to set up a Committee of Experts
to consider the problem of Legidators changing their allegiance and frequent
crossing of floors. The recommendations of this Committee on defections dated
7th January, 1969 led to the Constitutional amendment, which passing through
various stages of deliberations culminated into the enactment of the Congtitutional
(52nd Amendment) Act 1985, which is usualy called as anti defection law. It
has added 10th Schedule to the Constitution, besides amending Articles 101,
102, 190 and 191. This much needed amendment was a turning point in our
Parliamentary history, which imposed specific disqualifications on Legislators
on the ground of defection. It has also added Clause 2 to Articles 102 and 191
which provide that amember shall be disqualified for being amember of either
House of Parliament or State Legidature, if he incurs disqualification on the
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following grounds (see 10th Schedule):

i) If hevoluntarily gives up the membership of the palitical party on whose
ticket he is elected to the House; or

ii) If he votes or abstains from voting in the House against any direction of
the political party or by any person or authority authorized by it in this
behalf; without prior permission of such party and unless it has been
condoned by the party within 15 daysfrom the date of voting or abstention;
or

i) If any nominated member joins any political party after the expiry of 6
months from the date on which he takes his seat in the House.

These qualifications do not apply on a member who goes out on merger
of hisoriginal party with another political party, provided 2/3 of the members of
Legislature Party have agreed to such merger or if amember, after being elected
as the Presiding Officer gives up the membership of the party to which he
belongs, or does not rejoin that party or becomes a member of another party.

Doling out the ministerial berths in the Council of Ministers was still
increasing the defections and advancing the evil in larger proportions. Henceto
curb this evil the size of council of ministers was reduced (to not exceeding
15% of the total number of members of the House concerned as the case may
be) by amending Articles 75 and 164 through the Constitution (91st Amendment)
Act 2003. This came into force w.e.f. 1.1.2004. This amendment further
provided that a member of either House belonging to any political party whois
disqualified for being member of that House on ground of defection shall also
be disqualified to be appointed as a Minister until he isre-elected. Happily, the
exemption from disqualification provided in case of split of 1/3 members has
also been omitted by the 91st Amendment Act 2003. All these amendments
have remarkably ameliorated the state of affairs.

With all these good provisionsimposing disqudlifications on the defectors,
the authority of adjudication as to whether a member of House has become
subject to any of the disqualifications has been invested in the Speaker of the
House and he has been made the sole arbiter. Of course the verdict of Speaker
may be subject to judicial review. Thus, the Speaker holdsahigh, important and
ceremonia office. All questions of well being of the House are the matters of
Speaker’sconcern. The Speaker isthe embodiment of propriety and impartiality.
He performs wide ranging functions including the performance of important
function of judicial characters. According to Jawahar Lal Nehru, “the Speaker
represents the House. He represents the dignity of the House, the freedom of
the House and because the House represents the nation, in a particular way,
the Speaker becomes the symbol of the Nation’s freedom and liberty.” G. V.
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Mavalankar, who himself was a di stingui shed occupant of the office of Speaker
said about the Speaker -“he holds the scales of justice evenly irrespective of
party or person, though no one expectsthat he will do justicein all the matters;
because, as a human being he has his human drawbacks and shortcomings.
However, everybody knows that he will intentionally do no injustice or show
partiality. Such a personis naturaly held in respect by al.” M. N. Kaul and S.
L. Shakdhar referring to Speaker say that “within the walls of the House, his
authority is supreme. This authority is based on the Speaker’s absolute and
unvarying impartiality —the main feature of hisoffice, thelaw of itsoffice. This
obligation of impartiality appearsin the Constitutional provision which ordains
that the Speaker is entitled to vote only in case of equality of votes. More over
hisimpartiality within the House is secured by thefact that he remains aboveall
considerations of party of political concerns, and to that effect he may aso
resign from the party to which he belonged.” Thisisin view of this high status
of the Speaker that the investiture of jurisdiction as to disputes on the
disgualification of the members on the basis of defection holds constitutionally
valid. It would not be appropriate to express distrust in the office of Speaker,
simply on the ground that some Speakers have not truthfully adhered to the
good traditions annexed to this high office (The Indian Speakers Crisisof Identity
1982).

Theanti defectionlaw, asit existstoday on the statute book, isan outcome
of the decades of experiences with turbulences and upheavals in the
Parliamentary norms and morality. Still, what was thought and hoped by the
framers of our Constitution about the genuineness of Speaker’sroleindischarge
of their congtitutional obligation seemsto be belied intherecent past. The speaker
should severe al links with any political party in order to stand tall as a party
less torch bearer of democratic accounting and accountability. Unfortunately,
this has not happened in India. Many speakers have been put on tria on the
anvil of Constitutional morality and proved mettle less ( T.R.Saha). Past
experiences stand testimony to the fact that in certain eventualities of defection
and consequent disgualifications of the defectors, the Speakers havefallen pray
to unwarranted controversies due to their partisan role. Wider discretion to the
Presiding officers under the anti defection law have caused instability, and
imposed unnecessary elections cost heavily on the public exchequer (Roda
Mistry).

Itispertinent to notethat Congtitutional provisionsembodiedinArticles
102, 191 and 10th Schedule provide for disquaifications for being membersin
the Union and State legidature and also disqualifications earned after being
elected to these Houses. The decision on the question as to disqualification of
members under Article 102 Clause (1) lies with the President based on the
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opinion of Election Commission. Similarly, the question asto disqualification of
member under Article 191 (1) lies with the Governor of concerned State based
ontheopinion of Election Commission. Surprisingly, contrary to thisthedecision
on disgualification under Article 102 Clause (2) or Article 191 Clause (2) lies
with the presiding officer of the concerned House, which has offered ample
scope and opportunity for causing instability in the House and imposing
unwarranted and untimely elections against the spirit of the Constitution.

In view of past experiences, the power of Speaker / Chairman under
Clause (6) of the 10th Schedule, to decide on the question of disqualification of
amember on the basis of defection needs to be scrapped. The decision on the
guestion of disqualifications under the 10th Schedule should be entrusted to the
President / Governor as under Articles 103 and 192 for disqualifications under
Article 102 Clause (1) and Article 191 Clause (1). For disqualifications under
Article 102 Clause (2) and Article 191 Clause (2), the decision should berendered
by the President / Governor as the case may be in accordance with the opinion
of the Election Commission (A. P. Mavaankar). The question of disqualification
on whatsoever grounds shall be governed by the same authority. Thus, removal
of the dichotomy in vesting the power in the President/Governor instead of
Speaker in deciding regarding disqualifications would strengthen the anti-
defection law and go along way in strengthening the Parliamentary democracy
in consonance with the spirit of Constitution of India.



INVESTIGATION INTO CRIMES
SUPERVISION BY PROSECUTOR

Jayasankar.K.I*
Introduction

Every aspect of criminal justiceadministrationisbadly in need of reform.
Several committees have recommended legal and institutional changes to
strengthen the system. Among them, those in respect of investigation and
prosecution are considered primarily significant.

The prosecution agency is that segment of the criminal justice system
responsi blefor prosecuting those found by the policeto have committed acriminal
offence. The objective of the prosecution proceedingsisto protect the innocent
and seek conviction of the guilty. Given this dual purpose and the adversary
nature of criminal proceedings, the role of the prosecutor is value-laden with
notions of fairnessand justice. The prosecutor ismotivated neither by any sense
of revenge nor commitment to get aconviction. In this sense, theimpartiality of
the Public Prosecutor is asvital and significant as the impartiaity of the judge.

Normally, the Public Prosecutor’ srole beginsafter theinvestigation agency
presents the ease in court. The objective was obviously to ensure that police
officers who investigated a case would have no manner of control or influence
over the prosecutors. The prosecutor used to keep a close watch on the
proceedings of a case, inform the jurisdictional police to produce the witnesses
on the day of the trial, refresh the memory of witnesses with reference to their
police statements and examine them at length.

Most palice officers as well as some administrators and judges believe
that the lack of coordination caused by the separation has resulted in falling
conviction and disposal rate, filing of poorly investigated cases, indifferent
management of trial proceedings including bail, and lack of effective review,
particularly at the district level. There is no doubt that the police-prosecution
interface is in need of immediate remedial action but giving the prosecution
back to the police is neither desirable nor practical. Lack of professional
competence and common among Public Prosecutors and Assistant Public
Prosecutorsis another factor contributing to the weakness of the system. There
isno attempt to professionalize the prosecution service systematically. Selection
isneither merit-based nor competitive. Remuneration and conditions of service
arc not attractive. Thereis no system of education and training for prosecutors.
Because of this, the morale of the service is very low and prosecutors become
vulnerable to bribery and corruption.

*  Assistant Professor, S.S.Maniyar Law College, Jalgaon.
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If the prosecution at the district level is to function efficiently and
impartialy, it is essential not only to have a proper system of selection and
training but also provide for a closer supervision and monitoring mechanism,
particularly at the junior level. Thiswould require aunified integrated structure
which may be functionally separate in terms of the tasks of investigation and
prosecution. To achieve mutual cooperation without subordination of oneto the
other and without impinging upon the independence of either, arrangement should
be worked out to have a common centre of control and accountability. The
failure of prosecution is not always of its own making. Whileit isimportant to
select prosecutors properly and give them adequate training, and constitute an
independent directorate for professionalizing the system.

While prosecutors may not play an investigativerolein all or even most
criminal cases (the magjority of which are probably reactive as well as routine,
theimportance of theinvestigativeroleliesnot in the number of casesit affects,
but in the significance of the role in the matters where it arisest. It isfelt that
the establishment of the Office of the Director of Public Prosecutions has
demonstrated the need for better definition of the roles of the prosecution towards
investigative agencies. But at the sametimethe possihility for prosecution services
to be completely independent from the police is doubtful. So in this paper the
researcher attempts to make a comparative analysis on the respective roles of
prosecutor in Investigation into Crimes

Prosecutor-Investigator Relationship - Comparative Aspect

The first of al it is referred to the situation where the prosecutor is
involved ininvestigatory processes, such aswiththegrand jury whichisusedin
the Federal and some statejurisdictionsin United States of America. Importantly
the prosecutor isinvolved in investigatory processes rather than controlling the
work of theinvestigator. The secondly it isobserved from Australiaand indicates
the difficulty of establishing a clear boundary between the prosecutor and the
investigator in that jurisdiction. In Australia there are mgjor differences in the
ways in which federal and state prosecutors operate. Both quotes point to the
significance of the division between investigator and prosecutor and the
concurrent difficulty of clearly establishing the boundary between thetwo among
common law jurisdictions and in relation to the presentation of summary and
indictable offences within each jurisdiction.

Comparative analysisin relation to prosecution systemsreveal sthe crucial
importance of understanding the subtlety with which any legal system operates
in practice. In the United States of America, the District Attorney on the whole
does not have the power to directly control the work of the investigator but the

1 Little, R. K., ‘Proportionality as an Ethical Precept for Prosecutors in their Investigative Role’,
(1999), 68, (December 1999), Fordham Law Review, 723, p. 728.
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investigator at a practical level realises the need to secure District Attorney’s
sanctionfor investigative activity. Thisisin part aresult of the District Attorney’s
control over the presentation of the information or indictment and the
exclusionary rule in the United States of America which give the prosecutor a
strong controlling influence over investigators. InAustralia, the Commonweslth
DPP has the power to lay a charge and whilst state DPPs do not control the
charging process they control the indictment to be presented at trial. There is
also a need to consider the subtlety of language involved. For example, any
discussion of the difference between common law and civil law systems gives
riseto the definition of civil law. At onelevel ‘civil’ law refersto systems based
on Roman law or the Napoleonic code and within common law jurisdictions
‘civil’ law may refer to thenon-crimind or ‘ private’ law aspectsof thejurisdiction.
There is considerable variety in the organisation of criminal prosecutions in
common law jurisdictions. It isattempted in this context to outline the significant
features and models in common law jurisdictions to provide a framework for
analysis and compare it with that of continental system.

The relationship between prosecutors and the police and in particular, on
the assertion that in the common law tradition there is a clear prosecutor-
investigator divide or that such a divide represents some ideal prosecution
model.2 It is found that whilst it is difficult to draw a clear line between the
work of the prosecutor and the investigator, thereis atrend towards increasing
prosecution control over investigators, particularly in specialised aress.

The jurisdictions that adhere to acommon law tradition include England
and Wales, Ireland, most of Canada, most of the United States of America, and
many former British colonies. Among the civil law jurisdictions there are those
based on Roman law and others based on the Napoleonic Code. There are also

2 The maintenance of an investigator-prosecutor divide was central to the report which led to the
establishment of the Crown Prosecution Service. See Royal Commission on Criminal Procedure,
Royal Commission on Criminal Procedure Report, HMSO, London, 1981. Hetherington
comments ‘the underlying philosophy of the ... system is that there should be a division of
responsibility between the investigator, the police officer, and the prosecutor, the CPS and those
instructed to appear on behalf of the Crown, but it has always been accepted by those involved
in the setting up of the new system that, in practice, the division of responsibility between the
two arms if the administration of justice cannot be as clear cut as is might appear to be on paper.’
See Hetherington, T., Prosecution and the Public Interest, 1989, p. 181. In Bryett and Osborne's
2000 report for the Northern Ireland Office, it is argued that independence of the prosecutor is
‘essential to a fair and just prosecution system’ and independence is seen in terms of both
freedom from political influence and a clear demarcation of criminal investigations from
prosecution decisions. See Bryett, K. and Osborne, P, Criminal Prosecution Procedure and
Practice: International Perspectives, Northern Ireland Office, Belfast, 2000. Bryett and Osborne
argue that the prosecutor should be independent of the investigator, the executive, the judiciary,
the victim, independent within their organisation, and should be financially independent. At para
3.4. This report has as its central focus the need for a prosecution system in which the prosecutor
would be prepared to prosecute police and other officials in the event of corruption or misconduct,
to ensure that confidence in the impartiality of the system was maintained.
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those jurisdictions that combine aspects of more than one tradition such as
Quebec, Louisiana, Vanuatu, South Africa and Scotland.® Adversarial and
inquisitorial procedures for the resolution of matters before the courts most
clearly mark the difference between the common law and civil law jurisdictions,
whereas distinctions

Adversarial and inquisitorial procedures for the resolution of matters
before the courts most clearly mark the difference between the common law
and civil law jurisdictions, whereas distinctions based on the prosecutor-
investigator relationship are increasingly more difficult to maintain.*

The classica divide between the prosecutor and the investigator which
is often seen as a distinguishing characteristic of common law systems has
either been beyond clear definition or isdissolving. Inthischapter | describe six
generic common law models for managing the rel ationship between prosecutor
and investigator. It is also compared the prosecution frameworks in the
jurisdictions of England and Wales, the United States of America, Australia,
Scotland and South Africaand other major continental countries with regard to
the relationship between the prosecutor and police, specia investigation units,
private investigations by or on behalf of the victim, and intelligence services.

As we have seen the history of criminal prosecutions at common law
begins with the absence of a state prosecuting authority. As Sir Thomas
Hetherington points out, Bentham had in 1790 drawn a distinction between the
French and English models for criminal prosecutions. The French model was
described as ‘closed’ because of its reliance on a public official to commence
proceedings and the English model wasdescribed as‘ open’ becauseindividuals
were responsible for initiating criminal prosecutions. The open system of
prosecutions was justified on the basis that it allowed the citizen to take action
against another citizen (where government officials may not be prepared to
act) and allows the citizen to prosecute others, including government officials
themselves. However, amajor problem with a system of private prosecutionsis
the capricious nature of its enforcement. Indeed, Bentham advocated a mixed
system for England to overcome the problem of individual reluctance to bear

3 Tetley, W., ‘Mixed Jurisdictions: Common Law vs Civil Law (codified and uncodified)’ (1999),
unidroit.org, <http://www.unidroit.org/english/publications/review/articles/1999-3.htm>24 July
2003. The Quebec law for criminal matters is substantially the same as for the rest of Canada
whereas private law follows the civil law tradition.

4 In areview of prosecution models conducted for the Commonwealth DPP (in Australia), Corns
whilst speaking of the differences between common law and civil law prosecution systems, says
‘notable (but diminishing) differences of opinion can be found between many continental,
inquisitorial-based jurisdictions with a civil law tradition, and those countries, such as Australia,
with a common law, adversarial tradition.” See Corns, C., Prosecution Systems: An evaluation of
Four Models for the Structure, Role and Functions of the Commonwealth Office of the Director
of Public Prosecutions, Commonwealth Director of Public Prosecutions, Canberra, 1993, p. 2.



2008-2009] Investigation into Crimes - Supervision by Prosecutor 125

the cost of prosecuting, whilst at the same time avoiding the concentration of
too much power in the prosecutor.® It is the centrality of the right to privately
prosecute attaching to individual police officersor other investigatorsthat led to
the notion of aprosecutor-investigator divide. Whilst prosecutions were subject
to political control (except in relation to the elected prosecutor in the USA) it
was important to maintain such a division. With an independent prosecutor’s
office thereisless of arisk of political interference reaching back through the
prosecutor to the work of the police or other investigators.

It should not be surprising that there is considerable diversity in
prosecution-investigator arrangements in common law countries. The systems
of prosecution in these countriesreflect the existing indigenous|aw to the extent
that it has been recognised, the initial colonial law, and to varying degrees,
reforms to English law incorporated into local law, aswell as the separate |egal
development of each jurisdiction. Given the multiplicity of arrangements that
this process has given riseto, it is not possible to identify a consistent model at
common law for setting the prosecutor-investigator relationship.

Six Models for Criminal Prosecutions

Irrespective of the ingtitutional framework that dominates a particular
common law jurisdiction there are a range of approaches to managing the
prosecutor-investigator relationship. Six modelsare examined hereranging from
lowest prosecution control to highest prosecution control. The degree of
prosecutor control dependsfirstly, on whether the prosecutor’ s officeis separately
constituted or not, and secondly, if it is, the extent to which the prosecutor can
direct the work of the investigator.

In genera, there has been a steady movement from an insistence on
prosecutor detachment from the investigator. In those jurisdictions without an
elected prosecutor thisis because of amovement away from direct government
control of the prosecutor to establish independent prosecution agencies. At the
sametime, there has been ablow out in the cost, complexity and importance of
criminal prosecutions leading to a focus on issues of expediency.®

Investigator Control of the Prosecutor — by Default

Thereisin fact no separation of the investigator from the prosecutor in
relation to summary criminal cases in a number of common law jurisdictions.

5 Hetherington, pp. 4-5, Referring to Bentham J., Organisation of the Judicial Establishment,
1790.

6 For example, Standing Committee of Attorneys General Working Group on Criminal Trial
Reform, Criminal Trial Reform, Attorney General’s Department, Canberra, 2001.. In relation to
the Serious Fraud Office as a response to the complexity of fraud prosecutions see Wright, R.,
‘Fraud: What are we doing to counter the threat? (2002), Serious Fraud Office, <www.sfo.gov.uk/
publications/speechesout/sp_46.asp?id=46>12 August 2003.
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For example, this is the case in some states of the USA’, the Republic of
Ireland®, New Zealand® and in the Australian states'® .

Prosecutor — Investigator Divide

The division between the prosecutor and the investigator in relation to
serious charges in the Republic of Ireland approximates this model* .

Prosecutor Requisition Power

In general, each Australian state DPP has the power in varying degrees
to require the police to answer requisitions or undertake further inquiries. This
may or may not be backed up by a statutory requirement for the police to
comply.

Prosecutor Charge Control

This power is exercised by the Australian Commonwealth DPP and the
DPP for the Australian Capital Territory*?. Such a power has been
recommended for the CPS by the report of Lord Justice Auld and atrial project
is currently being evauated.

Prosecutor Authority over a Separate Investigation Agency

Anexampleof thisarrangement isfound in the operation of the Procurator
Fiscal’s Officein Scotland. However, Scotland cannot be said to have a purely
common law heritage.

Prosecutor as Investigator — by Design

Examples of this model are the Serious Fraud Office in England and
various special prosecutors offices such as those established to investigate
Presidential misconduct in the USA and to investigate World War Two war
crimesin Austraia

Jurisdictional Comparisons

England and Wales — A History of Increasingly Centralized Prosecution
Authority Overal, the history of the prosecutor in England has followed the
transition from a private law enforcement model to one of independent public

7 Horwitz, A., ‘Taking the Cop out of Copping a Plea: Eradicating Police Prosecution of Criminal
Cases’, (1998), 40, Arizona Law Review, 1305-1378.

8 Bryett and Oshorne,

9 New Zedland Law Commission, Criminal Prosecution, New Zealand Law Commission, Wellington,
2000

10 Krone, A., The Independent Prosecutors Dilemma: Fairness and Efficiency in a ‘Law and
Order’ Environment, Ph.D., UNSW, 2003.

11 See Bryett and Osborne.

12 However, the ACT DPP lacks control over the decision to proceed by way of summons. See
Krone.
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prosecutions. The English common law tradition of private prosecutions has
been overlaid with asysteminwhich official agencies have progressively gained
power over prosecutions and ultimately the investigation of particular cases.
Theideaof astate prosecutor isnot new and whilst acentralised state prosecutor
was proposed in 1534 by King Henry VIII, this was not implemented.”* The
English system continued to rely on essentially private investigations and
prosecutions up until the time that organised police serviceswere legislated for
in the Nineteenth Century.* Police services had therefore already been
established before the first centralised prosecution agency in the form of the
Director of Public Prosecutionsin 1879.% Prior to the creation of the office of
the DPP, there had been a number of calls for the creation of a centralised
prosecution agency with the power to control investigations.6

The office of the Director of Public Prosecutions for England and Wales
for most of its history from 1879 until 1985 had a very narrow brief and the
DPP had a limited jurisdiction in relation to referred cases.r” Up until the
establishment of the Crown Prosecution Service (CPS) in 1986 the limited role
of the DPP meant that the bulk of criminal prosecutions were in the hands of
the policethemselves and they had almost exclusive control over the prosecution
of state-instigated criminal investigations undertaken by police.’® As a result,
the police developed their own arrangements for the conduct of criminal
prosecutions and most criminal prosecutions begun by police were conducted
by solicitors working for, or who were engaged directly by, each police service.
As aresult, there has been a history of weak prosecutorial independence or a
lack of prosecutorial independence. This has been supplanted by a system of
centralised prosecution authority, which in turn, hasled to adeveloping rolefor
the prosecutor in investigations.

Against this background, the Crown Prosecution Service (CPS) was
established to ensure the independence of the prosecution from the police. At
the same time, prosecution control was centralised for England and Wales and

13 Hetherington, p. 4. Hetherington quotes research conducted for the Royal Commission on
Criminal Procedure. See Royal Commission on Criminal Procedure

14 Hay, D., ‘The Criminal Prosecution in England and its Historians', (1984), 47, (1), The Modern
Law Review, 1-29.

15 The Prosecution of Offences Act 1879 (UK).

16 Edwards, J. L. J, The Law Officers of the Crown, 1964.

17 Hetherington, p. 11. Hetherington quotes from Mr Farrer Herschell (later Lord Chancellor) who
said in 1879 ‘It should be the exception, rather than the rule, that prosecutions should be carried
on by the Public Prosecutor.” On the history of the DPP see Edwards, Edwards, J. L., The
Attorney-General, Politics and the Public Interest, 1984.

18 Despite the limited role for the DPP prior to the creation of the CPS, the supposed divide
between that office and the conduct of investigations was not always able to be maintained. For
example, in the ‘Poulson affair’ of the 1970s the Attorney-General supervised an investigation
of high level corruption utilising a team of DPP prosecutors and police. See Hetherington
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it was envisaged that the CPS would maintain a strict divide between its work
as prosecutor and the work of the investigator. In 1981, the Philips Royal
Commission had recommended a prosecution system for England and Wales,
where ‘the point of charge or the issue of summons should mark the division of
responsi bilities between the police and the prosecutor.?® The Royal Commission
reviewed the prosecutor-investigator divide and recommended that the CPS
not have arole in supervising police investigations apart from giving advice to
police, which the Royal Commission encouraged®.However, it also
recommended that the CPS not have the power to direct the police to undertake
further inquiries.? The Philips Roya Commission saw the separation of the
prosecutor from the charge decision as being essential to the maintenance of a
proper relationship between prosecutor and investigator. The investigator-
prosecutor divide based on the police decision to charge is premised on the
belief that if the prosecutor becomes involved in the investigation of a case,
then the prosecutor may become committed to a particular line of inquiry and
lose objectivity in assessing that case.? It can be argued that the prosecutor-
investigator divide based on the police decision to charge actually heightensthe
risk of case construction by the police and such remoteness of the DPP in the
prosecution of offences has not been a check on major miscarriages of justice
in England and Wales (despite the adherenceto ‘fair tria’ valuesin the courts)? .

19 Royal Commission on Crimina Procedure, at recommendation 9.2, p. 186. There are a number
of common law models where the prosecutor has greater control over the initiation of charges
such as the USA where most District Attorneys are elected officials and in Scotland with the
Procurator Fiscal's Office. There is also the model of the Commonwealth of Australia and the
Serious Fraud Office in England and Wales. In England a trial has taken place for the collocation
of the CPS prosecutor in the police station. See Glidewell, Report, Home Office, London, 1998.
Through collocation, the relationship between the prosecutor and the police is resolved through
informal rather than formal means. The review of collocation was generally positive and states
‘All sites report that the collocation of Police and CPS staff is eliminating unnecessary work
through improved communications. Enquiries by CPS and the Police which used to take weeks to
clear can now be resolved satisfactorily in minutes. Speedier notification of proposed
discontinuance, for example, has reduced the wasted effort on upgrading files unnecessarily.’
Glidewell Working Group, An Early Assessment of Collocated Criminal Justice Units, Home
Office, London, 2001, p. 7. Brown also points to the benefits of collocation, saying that
‘locating Crown Prosecution Staff at police stations had improved police/CPS relationships and
ensured more files were right first time’, p. 1. The gains in process efficiency might just as well
have been achieved through electronic means although the personal interaction of CPS and
police personnel has probably encouraged co-operation. Importantly this model is based on
police control of the charging process and there is a danger that the CPS officers will lose a degree
of their independence and objectivity by being co-opted into the rubber stamping of police
decision-making. See Baldwin, J. and Hunt, A., ‘Prosecutors Advising in Police Stations', (1998),
Criminal Law Review, 521-536.

20 Royal Commission on Criminal Procedure, pp. 71-73.

21 Ibid. pp. 73-74.

22 The prosecutor may lose objectivity in the desire to win a case in any event (or at least appear
to lose objectivity).

23 Even a partia list of miscarriage of justice cases from England is sobering. ‘ The Guildford Four,
the Birmingham Six, the Maguire Seven, Judith Ward, Stefan Kiszko, the Cardiff Three, the
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Indeed, it is said that:

Police, forensic experts and prosecution lawyers (deliberately or
inadvertently) failed to disclose material that would have collapsed, or
substantially weakened, the prosecution case.?

In a commentary in 1984, Lidstone looked at the proposition that the
introduction of the CPS in England and Wales appeared ‘to be aradical reform
breaking the monopoly which the police had enjoyed over pre-trial decision-
making since the creation of modern police forces in the nineteenth century.?®
However, Lidstone saw that the police control over information flows to the
prosecutor would severely constrain prosecution discretion:

Independent decision-making, which iswhat isrequired of the prosecutor,
isimpossible so long as he remains dependent upon the police for the relevant
information. In deciding whether to involve the prosecutor before a charge is
made or in deciding what and how much information the prosecutor should be
given, the police will be guided by their law enforcement concerns which are
not necessarily the same as those of the prosecutor.?

Lidstone argues that the failure to give the prosecutor control over
investigations meant that the control over prosecutionswould actualy stay with
the police.®

Taylor sisters, numerous West Midlands Serious Crime Squad defendants, Patrick Nicholls, the
Bridgewater Four, Kevin Callan, and lain Hay Gordon to name only some.” See Whitty, N.,
Murphy, T. and Livingstone, S., Civil Liberties Law: The Human Rights Act Era, Butterworths,
London, 2001. At p. 164. See also: Walker, C. and Starmer, K., Miscarriages of Justice: A Review
of Justice In Error, Blackstone, London, 1999, pp. 45-52. And Dein, J., ‘Police Misconduct
Revisited’, (2000), Criminal Law Review, 801. For Australian examples see the cases of Ziggy
Pohl (see Hogg, R., ‘Law and Order and the Fallibility of the Justice System’, in D. Brown, et a.
eds.), Criminal Laws, The Federation Press, Sydney, 1995, 1493.) and Michael and Lindy
Chamberlain (see the discussion of miscarriage of justice cases in Brown, D., Farrier, D., Egger,
S. and McNamara, L., Criminal Laws, The Federation Press, Sydney, 2001, pp. 318-337).

24 Whitty, Murphy and Livingstone, At pp. 163-5 and p. 197. In the USA context see Fisher, S. Z.,
‘The Prosecutor’s Ethical Duty to Seek Exculpatory Evidence in Police Hands: Lessons from
England’, (2000), 68, Fordham Law Review, 1379-1452. Fisher discusses the Supreme Court
authorities of Kyles v. Whitley 514 U.S. 419 (1995) and Strickler v. Greene 119 S.Ct 1936, 1946-
47 (1999) in which it was held that the prosecutor has a ‘duty to learn of any favourable evidence
known to the others acting on the government’s behalf in the case, including the police’ and that
failure to discover such evidence, for whatever reason, will justify the over-turning of a conviction.
(See p. 1380). Fisher criticises these authorities for assuming that the prosecution can control
the flow of information from the police; ‘Do prosecutors actually have this ability?...state and
local police agencies generally operate independently of prosecutors, and answer to different
constituencies. As a result, prosecutorial access to information known to the police is a matter
of persuasion and negotiation, rather than authority. The relationship is governed by informal
practices about which little is known.” See p. 1382-1383.

25 Lidstone, K., ‘The Reformed Prosecution Process in England: A Radical Reform?’ (1987), 11,
(5, October 1987), Criminal Law Journal, 296 — 318, 296.

26 Id. p. 311.

27 1d. p. 312.
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In any event, the division between investigation and prosecution proved
to be problematic and the CPS developed a guideline on the prosecutor-
investigator divide in 1994. In that document it was noted that there was a
divergence between various CPS areas concerning ‘the nature and level of
prosecutorial assistance to the police’. The guideline attempted to define the
relationship between the prosecutor and the police on the basis of function:

The dividing line between the prosecution and investigation is less than
distinct. However, this paper endeavours to define that border by indicating the
proper function of the prosecutor, rather than referring to, for example, temporal
limits, such as charge or court appearance.?®

Speaking of the CPS in England and Wales, Fionda questioned whether
the relationship between the police (with the power to charge) and the prosecutor
(with the power over prosecution) was a ‘loveless marriage’ marked by
antagonism and hostility as the CPS ‘usurped a major function of the police’.

In Fionda's analysis the retention by the police of the power to charge
had the effect of giving the Crown Prosecutor a secondary decision-making
power ‘to continue proceedings or even institute proceedings where appropriate
(Prosecution of Offences Act 1985 (UK), S.3 (2)(b)), change the charge, refer
cases back to the police for cautioning, or drop the case.’ %

In 1987, Sanders argued that if the prosecutor controlled the decision to
charge, the police could recommend more cautions and the CPS could do more
to control the volume of cases, and ensure consistency of outcomes and the
fairness of procedures:

If al decisions on whether or not to prosecute were to go through the
CPS, the poalice could recommend more cautions without taking on ajudicial
role. This could become one of the roles of the CPS; it could then substantially

28 CPS Policy Group, Investigation/Prosecution, Crown Prosecution Service, London, 1994, p. 1.

29 Fionda, J., ‘The Crown Prosecution Service and the Police: A Loveless Marriage? (1994), 110,
(July 1994), The Law Quarterly Review, 376 — 379, p. 376. Fionda reviews the case of R v.
Croydon Justices, ex p. Dean [1993] Q.B. 769. In that case, the police made representations to
the defendant that were not within their power. In relation to the defendant’s involvement in a
murder case the police said he would not be prosecuted if he gave evidence against the others
involved in the murder. The CPS decided to prosecute Dean in any event. The prosecution
following the police representation was held to be capable of constituting an abuse of process and
to be stayed for that reason. Fionda quotes the court (from p. 135 of the judgment) ‘If the Crown
Prosecution Service find that their powers are being usurped by the police, the remedy must
surely be a greater degree of liaison at an early stage.’ Fionda continues: ‘This is cold comfort for
a service with an uncertain degree of independence and discretion and which has no supervisory
powers at the investigation stage in order to prevent the police giving such undertakings to
defendants. If the CPS or the police were confused about the precise limits and extent of their
respective prosecution roles before, surely this judgment has only served to enhance such confusion
and reopen the old wounds of hostility and antagonism’, p. 378.



2008-2009] Investigation into Crimes - Supervision by Prosecutor 131

control the three crucial elements of volume, consistency and safeguards for
suspects.®

The ambiguity of the role of the CPS was reflected in the demand that it
be more independent of the police® whilst at the same time there were
managerialist pressures on the CPS to work more cooperatively with police.®
Addisonsumsupthe‘nowin’ positionfor the CPSin 1998in relation to assessing
evidential sufficiency:

Nobody, not the legal profession, not the media and certainly not the
paliticians; nobody hastried to befair to the CPS, to understand what the service
exists to do or to explain the purpose of the CPSto the public. The CPSiis put
constantly in ano win situation, if it prosecutes someone and they are acquitted
then the CPS is criticised for bringing the case to court, but, when the CPS
decidesthat there isinsufficient evidenceto bring a caseto court it is criticised
for being weak on crime.

The Narey Report recommended that prosecutors be placed permanently
in police stations as a means of ensuring that appropriate decisions are made
for the prosecution of cases from the start.** However, this reasoning did not
take into account the potential for the prosecutor to lose objectivity by working
too closely with police and thereby potentially being absorbed into the culture of
the police station, particularly as the police retained control of the decision to
charge. In reporting on a review of the ‘Lawyers at Police Stations Scheme'
Baldwin and Hunt concluded that CPS lawyers were being used inefficiently to
provide oversight and guidanceto police officersthat should have been available
within the police service. In other words, police were not being required to
internalise the demands of the CPS for the preparation of casesfor prosecution.
Indeed, the authors concluded that the introduction of the CPS prosecutors
meant that police prosecution filesreceived lessinternal police review than had
been the case prior to the introduction of the CPS.*

In 2001 in England and Wales, in response to the prablems of police
over-charging and of subsequent failed prosecutions, the Auld Report

30 Sanders, A., ‘Incorporating the ‘public interest’ in the decision to prosecute’, J. E. Hall Williams
(ed. The Role of the Prosecutor, Avebury, London, 1987, p. 37.

31 Badwin and Hunt, p. 521, referring to McConville, M., Sanders, A. and Leng, R., The Case for
the Prosecution, Routledge, London, 1991. and Sanders, A. and Young, R., Criminal Justice,
1994, pp. 219-226.

32 Narey, M., Review of Delay in the Criminal Justice System - A report, Home Office, London,
1997.

33 Addison, N., ‘Tell me what you really want’, (1998), (17 July 1998), New Law Journal, p. 1061.

34 Badwin and Hunt, At p. 521. In relation to South Africa Ngcuka describes how prosecutors
assigned to the Office for Serious Economic Offences were acting in that office as investigators
and not prosecutors. See p. 5.

35 lbid. p. 522. In the end, Baldwin and Hunt point out that the role of prosecutors in the decision
to charge had been overlooked as an area of study.
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recommended that the responsibility for deciding whether to lay acharge should
be transferred from the police to the CPS* and the British Government has
indicated that it intendsto implement thisrecommendation.®” Once the prosecutor
has charge responsibility, the prosecutor can require the police to investigate
further before agreeing to the commencement of criminal proceedings.

Another devel opment has been based on arecognised need to co-ordinate
investigative and prosecution effortsin relation to certain crimesthat are difficult
to investigate and prosecute. For example, Hetherington describes how he
established ‘ Fraud Investigation Groups within the DPP' s office to co-ordinate
the work of police, prosecution lawyers and accountants.® Subsequently, the
Serious Fraud Office was established under the Criminal Justice Act 1987 (UK),
combining in one office the roles of investigator and prosecutor.®® In addition
to the CPS there are a number of other departments of state that undertake
prosecutionsin England and Wal esand theindividual right to bring aprosecution
remains current. The CPS and DPP are in no specia position to control their
investigations or prosecutions except that the DPP may take-over charges
already laid and either continue or discontinue their prosecution.

The United States of America — State Prosecutor Control of Charge
and Investigation

In the American colonies the right of private prosecution and of
investigation by grand jury was well established by the time of the War of
Independence. Davis notes that the colony of Virginia had established the post
of Attorney-General in 1643 to act as a public prosecutor.® Inthe early years
of the Republic, the office of the District Attorney (DA) was modeled on the
Attorney-General’s office and the DA was entrusted with the power to prosecute
criminal offences on behalf of the people and to represent the people in the
grand jury process which was retained by many states. The role of the DA was
later to be legitimated in many states by requiring that the office holder be
elected.”

It issuggested that in the USA today, the DA playsaroleininvestigations
through the provision of advice, ensuring access to investigative tools (such as
thegrand jury), and by ‘ assuming responsibility for thelawful ness of investigative

36 Auld, R., Review into the workings of the crimina courts, Home Office, London, 2001, p. 399.

37 A pilot scheme is currently being evaluated prior to any wholesale transfer of charge responsihility.

38 Hetherington, at pp 36-7. Hetherington states ‘it became apparent that the traditional doctrine
of division of responsibility between the investigator and the prosecutor was causing particular
problems in this field.” See also Wright.

39 Hetherington, pp. 112-121.

40 Davis, A. J., ‘The American Prosecutor: Independence, Power and the Threat of Tyranny’,
(2001), 86, lowa Law Review, 393, p. 450.

41 Jacoby, J. E., The American Prosecutor: A Search for |dentity, 1980.
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activities."* Where the grand jury process applies, the DA has available a
significant capacity to oversee investigations through that mechanism.*

Typically, the DA hasaninformal supervisory authority over investigators based
on the investigator recognising that ultimately DA sanction will be required to
prosecute certain cases or that undercharging may attract the attention of the
DA.* In recognition of thislimited role, it has been argued that the DA should
be given greater control over police investigations.*

In the USA thereis aso the Specia Prosecutor’s Office in relation to the
investigation of alegations against the President.*® The Special Prosecutor’s
Officeisasignificant albeit isolated, example of the fusion of investigator and
prosecutor to provide a mechanism for the independent pursuit of complaints
against high office holders.

More recently, the response to terrorism has led to a new role for US
prosecutors in relation to investigations in two ways. The first is by the direct
involvement of the prosecutor in investigations”” and by being responsible for
the coordination of prosecution intelligence.®

42 What's Changing in Prosecution?: Report of a Workshop, National Academies Press, 2001, p. 8.

43 1d. p. 9. ‘The grand jury is a particularly powerful tool at the disposal of prosecutors in about half
of US jurisdictions.’” Brenner argues that the grand jury has been transformed from ‘juries that
were once active and aggressive to weak and passive bodies that are utterly dependent upon
prosecutors for guidance.” See Brenner, S. W., ‘The Voice of the Community: A Case for Grand
Jury Independence.’ (1995), 3, (Fall, 1995), Virginia Journa of Social Policy & the Law, 67, 68.
However, for possible limitations on the capacity of Federal prosecutors to utilise the grand jury
process because of ethical rules see Bowman, F. O., ‘A Bludgeon by any other Name: The Misuse
of “Ethical Rules’” Against Prosecutors to Control the Law of the State’, (1996), 9, Georgetown
Journal of Legal Ethics, 665.

44 |ndeed the perception that the DA has a significant role in relation to investigation may be very
much over-rated, Johnson, R., Personal communication, Anoka County Attorney, Washington,
DC, August 11, 2003.

45 Guerrieri, F.,, ‘Law and Order: Redefining the Relationship between Prosecutors and Police’,
(2001), 25, Southern Illinois University Law Journal, 353. Guerrieri argues for greater power for
prosecutors to control investigations on the basis of the need to supervise police behaviour and
ensure proper standards of disclosure

46 Treanor, W. M., ‘Government Lawyering: Independent Counsel and Vigorous Investigation
and Prosecution’, (1998), 61, Law and Contemporary Problems, 149. Treanor refers to the
Watergate and Iran-Contra investigations and discusses the office of ‘Special Prosecutor’ appointed
by the President as opposed to ‘more aggressive’ ‘Independent Counsel’ appointed by Federal
Court judges. Subsequently we have seen the Whitewater and Monica Lewinski investigations
involving President Clinton. See also, Little, for a commentary, see Gormley, K., ‘Impeachment
and the Independent Counsel: A Dysfunctional Union’, (1999), 51, Stanford Law Review, 309.
On the demise of the Independent Counsel model in 1999 see Davis,

47 In re Sealed Case, 310 F.3d 717 (Foreign Int. Surv. Ct. Rev. 2002)’, (2003), 116, Harvard Law
Review, 2246. The case affirmed that criminal prosecutors could direct or control ‘investigations
using Foreign Intelligence Surveillance Act searches and surveillance toward law enforcement
objectives.’

48 For example the discussion of the ‘Rackets’ intelligence management system used in the US
Attorney’s Office for the Southern District of New York, in Glazer, E., ‘Harnessing Information
in a Prosecutor’s Office’, (2000), October, National Institute of Justice Journal, 7.
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Australia - A Central Role for the Prosecutor with Limited Influence on
I nvestigation

The British government had learnt from the American colonia experience
not to diffuse prosecution power (at least in relation to indictable offences), or
investigative power by way of the grand jury. In the Australian colonies the
power toinitiate criminal prosecutionsfor indictable prosecutionswas entrusted
to the Attorney-General and the grand jury process was nhot established. So in
each of the Australian colonies, control over indictable prosecutions was
centralised in the political office of the Attorney-General. As police forces
developed, the police acquired exclusive control over the investigation process
and the Attorney-General controlled the presentation of cases on indictment in
thetrial court but not thelaying of charges or the hearing of casesinthe summary
courts. Under this scheme it was important to ensure a clear division between
the police and the Attorney-General (asthe prosecutor) to avoid the paliticisation
of the police. More recently there has been atransfer of power to independent
DPPs in each state to de-paliticise prosecution decision making. Interestingly,
in answer to the questionnaire used by Bryett and Osborne, the Commonwealth
DPP referred to itself as being independent of the political process, whereas
state DPPs referred to their independence from the police.*

Scotland — Prosecution Control over Police Investigators

Thearchetypical exampleof prasecutor control over theinvestigative agency
comesfrom Scotland, which according to Tetley, isproperly described asamix of
common law and civil law traditions. In Scotland the Procurator Fiscal has
responsibility for prosecutionsand supervisory control over policeinvestigations.
The procurator as agovernment appointee was entrusted with the power to direct
investigationsand to initiate prosecutions. The activerole of the Procurator Fiscal
was demonstrated in the Lockerbie investigation and prosecution.*

We should bear in mind that McBarnet's 1981 critique of the criminal
justice system was based on astudy of the Procurator Fiscal’s Officein Scotland
where the Procurator Fiscal controls police charging and prosecutes criminal
charges on behalf of the police in the summary and trial courts.>* Following a
review of summary court proceedings in Scotland, McBarnet asserted that
‘due process is for crime control.” Others have criticised this statement,®? but

49 Bryett and Osborne.

50 Scharf, M. P, ‘Terrorism on trial: The Lockerbie criminal proceedings’, (2000), 6, (1), ILSA
Journal of International & Comparative Law, 355-361.

51 For example, Tombs, J., ‘Independent Prosecution Systems’, in G. Zdenkowski, et al. eds.), The
Crimina Injustice System: Volume Two, Pluto Press, Sydney, 1987, 90-110.

52 For areview of such criticisms see Dixon, D., Law in Policing: Legal Regulation and Police
Practices, Clarendon Press, Oxford, 1997. See also Roach, K., ‘Four Models of the Criminal
Process’, (1999), 89, (2), The Journa of Criminal Law and Criminology, 671-716.
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the idea that there are two tiers of justice (that transcend the identity of the
prosecutor) has become well recognised® and even though the prosecutor may
desire to reduce unfairness in the prosecution of summary cases, there is a
limited ability to assess those cases for prosecution.

Tombs (referring to the study of prosecutors in the Procurator Fiscal's
Office in Scotland conducted by herself and Susan Moody** ) describes how
the prosecutor’s independence is circumscribed by dependence on the police
for information and how the need to process cases quickly leads to cursory
case screening. In Tomb's study, 13% of cases were for speeding or parking
matters and 23% for minor road traffic offences:

The amount of independence enjoyed is also severely circumscribed by
contemporary valuesin criminal justice—notably efficiency and economy. There
are strong pressures to routinise work in prosecutors’ offices. To quote the
procurators fiscal ... ‘alot of these cases are straightforward'... ‘you can’t
get terribly excited about careless driving when it comes in piles of fifty’ ...
There is atendency for the process to take over, encouraging a constant flow
of casesand leading ultimately to aconveyor-belt system of justice. Theinevitable
pressure towards uniformity and streamlining which such large numbers create
is reinforced by the nature of modern bureaucratic organisations preoccupied
with saving timeand expense and encouraging order, uniformity and predictability
within the system.®

Within thisemphasison efficiency, aswith the higher courts, the processes
of the Local Court rely on trial avoidance, thus emphasising the discretion of
the prosecutor, without being able to access the level of information that is
available to the prosecutor in indictable cases.*

South Africa - The Prosecutor in charge of Investigationsin Special Cases

In 2000, South Africaintroduced afused prosecution investigation branch
within the South African National DPP' s office. Therationale given by Ngcuka
isthat thefight against organised crime was both vital for South African society
and difficult for investigators. In particular, it is said that investigators needed
the guidance of prosecutorsto avoid falling foul of constitutional guaranteesin
relation to evidence gathering. If this was not done, otherwise cogent evidence
might be made inadmissible and as a result public confidence in the criminal
justice system would be undermined.

53 For example, Brown, Farrier, Egger and McNamara,

54 Moody, S. R. and Tombs, J., ‘Prosecution in the Public Interest’, 1982.

55 Tombs, pp. 101-2.

56 For a critique of the treatment of guilty pleas in the crimina justice system see Baldwin, J. and
McConville, M., Negotiated Justice: Pressures to Plead Guilty, 1977. In particular, in relation to
the ‘sentence discount’, p. 109.
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Summary Proceedings

The summary jurisdiction deals with crimes revealed by both reactive
and pro-active policing. In the summary prosecution of offences revealed by
reactive policing abrief of evidenceis not required as amatter of course unless
anot guilty plea has been entered by the defendant.>” And yet there may be a
brief of evidence being the ‘running record’ of the investigation that has taken
place. Very often though, the information leading to a charge being laid will be
contained in police notebook entries and will not be in aformat suitable to be
submitted in evidence. In addition certain aspects of the investigation will be
incomplete (such astheinterviewing of civilian witnesses or the verification of
background facts). Whether thisinformation isfollowed up or even recorded, is
amatter of discretion for the police officer involved. The net effect isthat in the
summary court the commonly ascribed nature of adversarial criminal justiceis
inverted. Instead of ‘the search for guilt or innocence according to the law’
described by Blake and Ashworth® the summary criminal process ordinarily
commenceswith the question whether the defendant admitsguilt. The defendant
is expected to plead® without seeing a prosecution brief of evidence® and
with no more than a charge sheet and a police ‘ statement of facts' to indicate
the prosecution case. In this setting the prosecutor is not in a position to fully
assesswhether thereis sufficient evidenceto prosecute. In most police summary
cases there is no brief of evidence, as such, and the prosecutor cannot rely on
formal sources of evidence (such as signed statements and physical evidence
and forensic reports) but on the statement of facts, and the oral advice and
assurances of police. In this situation it is the police officer who exercises
maximum control over the flow of information.

When one looks at the relevant law, the Continental prosecutor tends to
play aleading rolein the investigation process. Hisformal position depends on
whether he is to share this role with the investigating magistrate (juge

57 Prosecution disclosure is part of DPP prosecution policy but in the absence of a brief of evidence
there is unlikely to be material for the prosecution to disclose. The police informant is required
to provide a certificate in relation to disclosure when providing a brief of evidence.

58 Blake, M. and Ashworth, A. J., *Some Ethical Issues in Prosecuting and Defending Criminal
Cases', (1998), Crimina Law Review, 16-34.

59 Justices Act 1902 (NSW) section 78, similar provisions apply in other jurisdictions, see ‘ Chapter
4 General Procedure’ in The Laws of Australia, p. 40, para. [35].

60 Dixon refers to the ‘legalisation process' that commences with the arrest. See Dixon, However,
section 66B of the Justices Act 1902 (NSW) requires that a brief be prepared only after the
defendant enters a plea of not guilty. During the course of the Summary Prosecution Pilot at
Dubbo Local Court the DPP discovered, in breach proceedings being prosecuted on behalf of the
Probation and Parole Service, that police prosecutors routinely did not supply a statement of
facts to the defendant until a plea of guilty was indicated. Advice given by the DPP on this
practice led to a change of policy within the Probation and Parole Service so as to provide a
statement of facts for the defendant to consider before entering a plea. Bailey, C., Pilot Notebook,
1996,
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d’instruction in France, Rechter-Commisaris in the Netherlands), a judicia
officer with a specific mandate to conduct pretrial investigations. But even
when that is the case, the prosecutor is entrusted with the investigation of all
but the most serious offenses. Although the law describes the prosecutor’srole
as “conducting” the investigation, the prosecutor generally delegates routine
operationsto the police. Asaresult, it isalmost invariably the policewho arein
fact conducting the bulk of criminal investigation.

More specificaly, legal arrangements in the three Continental countries
treated here are as follows:

In Austria, police and al other public authorities are obliged to report to
the prosecutor any suspicion of acriminal offense.5! The prosecutor must then
follow up on such reports by directing police or an investigating magistrate to
obtain further information by interrogating witnesses and securing relevant
physical evidence.®? In the most serious cases, which are to be tried before a
jury court, the prosecutor will then turn over theinvestigation to theinvestigating
magistrate, whoisrespons blefor determining whether thereis sufficient evidence
to make the defendant stand trial. Although the prosecutor is precluded from
performing acts of investigation himself, he (aswell as the suspect) can request
the investigating magistrate to conduct particular acts of investigation.®® The
prosecutor can at any time terminate the magistrate’' sinvestigation by declaring
that he no longer wishes to prosecute the case, and he can do so even when the
magistrate hasreturned thefile after closing theinvestigation with theindication
that there is sufficient cause to proceed to trial.®* The investigating magistrate,
on the other hand, can dismiss the case even against the prosecutor’s wishes®
(Austrian StPO, para. 109). The great majority of cases do not require
involvement of an investigating magistrate. In these cases, it is the prosecutor
who supervises and guides the investigation.

French Procedure

In the French system of criminal justice investigations are not, as in
England and Wales, the exclusive domain of the police (police judiciaire).
They are also carried out by public prosecutors and investigating magistrates.
Both public prosecutors and investigating magistrates have the right to give the
policeinstructions during investigations. Whether these directives are given by
oneor the other isdetermined mainly by the nature of the crime being prosecuted.
In France infractions of criminal law are divided into: contraventions (minor

61 Austrian StPO, para. 84.
62 Austrian StPO, paras. 87, 88.
63 Austrian StPO, para. 97.
64 Austrian StPO, para. 112.
65 Austrian StPO, para. 1009.
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crimes which do not normally lead to detention), delits and crimes (the latter
aremoreserious). Itisaboveal inreationto crimesand ddlitsthat theinquisitorial
tradition becomes evident. The investigating judges have both investigative
powers (e.g. giving the police instructions and interrogating the suspect and
witnesses directly) as well as judicia powers (e.g. decisions about delicate
matters such as those concerning the personal liberties of those who are under
investigation). However, theinvestigating judgeisnot involved intheinvestigative
phaseinal cases. Hisor her involvement isonly obligatory in the more serious
ones- the so-called crimes. In less serious cases, such as the delits, the
supervision of the police is normally entrusted to public prosecutors. For this
typeof crimetheinvestigating judgeisinvolved only following aspecific request
made by the public prosecutors. It must be noted that whilethe public prosecutor
works in the context of ahierarchical structure that is under the supervision of
theMinigter of Justice, theinvestigating judgeistotally independent of the Minister
as far as his work and decisions are concerned. As for their relationship with
the police, it can be said that they enjoy a great amount of autonomy in the
investigative phase. Theinvestigative autonomy of the police seemsto be greater
for theflagrant crimes or delitsin which, inthe mgjority of cases, “...the police
carry out the investigative functions with verifications which take place only a
posteriori”. However aso when the infractions or crimes are not flagrant both
the public Prosecutor and the investigating magistrate tend to delegate a good
part of the investigations to the police through commissions rogatoires that are
formulated in such a way as to give the police great discretionary powers.
Upon termination of investigations of the more serious and complex crimesthe
investigating judge decides whether the case should be closed or taken to court.
If the public prosecutor, upon receiving the documentation from theinvestigating
judge, deemsthat the case be judged by the Cour d assises, thenitistransferred
to the Chambre de I Instruction (this is a judicia office created in 2000 to
substitute the Chambre d’ Accusation). It is composed of a panel of 3 judges
who act asafurther filter aimed at ensuring that evidencejustifiesapublictrial.
For al other violations of criminal law that are investigated by the police under
the supervisory powers of the Prosecution Office, that is, for the great majority
of cases, the decision of whether to commence court proceedings is taken by
the public prosecutor. Crimina initiative in Franceis, asin England, governed
by the principle of opportunity. However, in France, the public prosecutors
discretionary powersto initiate criminal action are not regulated by an organic
set of instructions|like those contained in the Code and inthe manualsutilized in
England. As concernsthe priorities to be followed, the sufficiency of evidence,
and the public interest, discretionary powers are regulated from within the
organizationa structure of public prosecution both through regul ations provided
by the hierarchical superiors and through the hierarchical supervision of the
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actual activity of public prosecution in each prosecutor’s office. It is further
limited from without by the right of the victims to act as partie civile.

However, the French prosecutor can personally perform acts of
investigation; he can, for example, interrogate witnesses and, if a suspect has
been caught while committing the offense or soon thereafter, conduct searches
and seizures on the spot®. As is the case in Austria, investigations conducted
by magistrates are in practice the exception rather than the rule’”, and it isthus
the prosecutor whoisin charge of investigating all but the most serious criminal
cases.

New legislation in France, updates the Procedure Code to put it in
accordance with the European Convention and the guidelines given by the
Strasbourg Court: penal proceedings give more scopeto the judicial control of
the palice, tothe defence counsel and to the plaintiff. If acaseisnot complicated,
the public prosecutor (“ Procureur de la République’) can charge the accused
person directly before the court. Thisisthe most common procedure. (“ citation
directe”). The French criminal system still relies on the investigation system
under the direction of an instructing judge or juge d’instruction. Only major
“ délits’ (such as robberies) and all “crimes’ (such as murders) are brought
before the instructing judge by the public prosecutor’s office prior to the court
hearings. This represents seven percent of criminal proceedings. At the end of
the instruction period, at the request of the public prosecutor’s office, the
instructing judge refers the penal dossier to the tribunal correctionnel or cour
d’'assises, if substantial evidence has been gathered on the facts and on the
offender’sintent. Thevictim of an offenceisalso entitled to summon asuspected
perpetrator before a court or before the instructing judge in order to vindicate
hisrights. Prior to court hearings evidence is gathered either by the instructing
judge or by the public prosecutor through the police services. Victims can also
gather evidence and ask either the instructing judge or the public prosecutor to
initiate proceedings. During the instruction process, the accused person and the
plaintiff are entitled to ask the judge to investigate points in their interest, the
judge must answer their request and if he refuses, an appeal can submit the
issue to the review of the “ Chambre d’instruction” (specia section of the
appellate court). Mention should be made of theimportance of forensic evidence
processed by judicia scientists (* experts’ ) appointed by the public prosecutor,
the instructing judge or by the courts themselves. The accused person is
summoned before the court. The summons states the facts for which he is
charged and thelegal statues applied. Witnessesand victimsare also summoned
in their capacity to the court hearings. The accused person and the victim can

66 French CPP, Arts. 54, and 56.
67 Id., p. 667.
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choose their counsel. The counsel’s mission is to defend the interests of the
party he assists. He is free to conduct whatever line of defence he thinks best
suited during the instruction phase and during court hearings.

The pre-tria period when managed by the public prosecutor is rather
inquisitorial: no proceedings have yet been decided, as there might not be a
case. But the 15 June 2000 law has curtailed the prosecutor’s discretion: any
person submitted to police remand can demand after a six-month period to
know what has occurred in the enquiry. The public prosecutor must shelve the
inquiry if no charges are brought about®. If he wishes to pursue police
investigations, he must then ask permission to do so from the juge des libertés
et de la détention. This occurs after a hearing held in the presence of the
person put under police custody at the beginning of the enquiry. Permission to
continue can be granted only for an extra six months. When an instructing
judgeisappointed, proceedings are more open to the defence and to the plaintiff
party (“ partiecivile”): accessto the dossier, right to ask for different measures,
right of appeal. French criminal procedure thus appearsto be of amixed nature.
However, under the influence of the European Convention, the law enacted on
15 June 2000 clearly waters down theinquisitorial aspect of penal proceedings,
which take a much more adversarial aspect open to the accused person and to
the plaintiff. France, most academicsand practitionersagree, ismoving towards
acommon European form of penal procedure. The pre-trail phase ends when it
appears that the dossier is complete and that sufficient evidence exists to bring
acase to court. If not, proceedings are dropped either by the public prosecutor
(“ classement d’office” ) or by the instructing judge (“ ordonnance de non-
lieu”). French proceedings had a clear-cut inquisitorial outline due to the long-
lasting influence of Napoleonic rules. But since the 1808 Criminal Instruction
Codethelaw hasevolved and moved dowly away from theinquisitorial approach.
In 1990 a reform commission (Commission Delmas-Marty, called the
“ Commission Justice pénale et droits de I’'homme” ) drafted far-reaching
proposals overhauling thetraditional French systemin order to introduceamore
accusatorial system. The juge d'instruction would have vanished and a clear
gap would have been set up between inquiring missionsand judicial missionsin
order to guarantee a more definite rule of innocence.

The present situation can be assessed as follows: the law enacted on 15
June 2000 shifts French crimina proceedings towards a less inquisitorial and
more accusatorial system. This is clear during the instructing period: the
instructing judge is deprived of al power inthefield of detention. A new judge
caled “lejuge des libertés et de la detention” decides, after a special hearing
devoted to the question of detention, whether or not to place a suspect under

68 Article 77(2), Pena Procedure Code.
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detention. The law states (provision 46) that pre-trial remand must be the
exception. During instructing proceedings, from 1 January 2001 the accused
person and the plaintiff and their lawyers can ask thejudgetoinvestigate certain
points in their interest. If the instructing judge refuses, an appeal on the issue
can be submitted to the appellate court. The judge must inform the accused and
theplaintiff of theprogressof hisinquiry. During atrial, sincetheimplementation
of the 15 June 2000 law, defense and plaintiff lawyers can put questionsdirectly
to the parties, witnesses and experts without submitting them to the presiding
judge, as was the case previously. They have a much more active role during
hearings, even if the presiding judge plays an active role. Thisis to ensure an
unbiased and free public debate in accordance with the rules set out by the
European Convention. As stated above, the French criminal system still relies
to a certain extent on the investigation system, where the public prosecutor’s
office brings cases of crime and major délits before an instructing judge or
juge d’instruction, prior to the court hearings, His mission is to search for the
“manifestation of truth”. In order to do so he must assess the file and further
investigations in order to determine whether or not enough evidence exists to
bring the case to trial. To do so, he can instruct the police to undertake further
investigations, he can hear witnesses in regard to the facts or the defendant’s
persondlity, he appoints scientific experts (psychiatrists) if necessary, and he
can search premises. The instructing judge aso interviews the defendant and
challenges him with witness statements and other evidence. Very often the
juge d'instruction will confront the defendant in his office with witnesses and
victims, asking them to repest their allegationsand taking note of the defendant’s
statements. The juge d’instruction can no longer place a suspect under
detention: if he wishes to do so he must request a decision from the new juge
des libertés et de la détention. A hearing is then held by the juges des libertés
on the question of detention, which should remain an exception, according to
the 15 June 2000 law. At the end of the instruction phase, at the request of the
public prosecutor’s office, the instructing judge refers the penal dossier to the
tribunal for most criminal offences (“ délits’) or to the cour d'assises (for
serious crimes), if substantial evidence has been gathered. If he comes to the
conclusion that there is no case, the dossier is dropped (“ ordonnance de non-
lieu”). The French Penal Procedure Code deals in detail with the organisation
of preliminary investigations under the supervision of the public prosecutor and
of thejudicial instructing phase,® the structure of the criminal court system,™

the different appeal proceedings™ and theimplementation of judicia sentences.”

69 The French Penal Procedure Code (Book 1).
70 The French Penal Procedure Code (Book2).
71 The French Penal Procedure Code (Books 3 and 4).
72 The French Penal Procedure Code (Book 5).
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It aims at a very clear and precise description of proceedings and therefore
seldom states general provisions or principles. However, the Declaration of
Rights in Article 1 of the 15 June 2000 law includes the rule of innocence,
which is now incorporated in the Penal Procedure Code. One should refer to
the Penal Code in order to get an outline of the underlying prescriptions of our
criminal system. During a preliminary investigation, police and gendarmerie
officers can arrest a person as a suspect for 24 hours, if necessary. After
arresting a suspect the police must immediately inform the public prosecutor™

in order to submit the proceeding to judiciary control. If this is not done
immediately, the proceeding isnot valid. A witness cannot be held by the police
longer than necessary for taking a statement or identifying a suspect. At the
request of the police, police custody can be extended for another 24 hours by
the public prosecutor™ . For drug and terrorist offences police custody ispossible
for six days. The person in custody in a police cell must betold that he/she can
call alawyer during thefirst hour of detention, then during the 20th hour and, if
detention is extended, the lawyer can be called during the 36th hour. In &l cases
medical care can be demanded. The suspect is informed of higher right to be
silent. He/she can also tell his family that he has been arrested, but this can be
ruled out by a decision made by the public prosecutor’s office. Any person
submitted to police detention can, after six months, ask the public prosecutor
what has occurred in the enquiry. The enquiry cannot go on for more than six
monthswithout being submitted by the public prosecutor to the juge deslibertés
et de la détention, who then decides whether or not to alow the police or
gendarmerieto pursuetheir investigations.™ Pre-trial detention hasbeen subjected
to aprolonged and heated public debatein France. Many lawyers and academics
criticised instructing judges, whom they blamed for placing suspectstoo easily
in detention prior to a court ruling. In recent years many statutes have tried to
curb detention. The 15 June 2000 law has radically altered the situation. The
examining judge no longer has the right to decide on the question of pre-trial
detention: anew judge called “ le juge des libertés et de la detention” decides,
after a special hearing devoted to the question of detention, whether or not to
place a suspect under detention. The law states that pre-trial remand must be
the exception. The new law toughenslegal conditionsin order to limit pre-trial
detention. The suspect must be accused of an offence punishable by a three-
year or- more custodial sentence unless he has been previously sentenced to a
custodial sentence of one year. If the suspect is accused of an offence against
property (as opposed to an offence against a person), the offence must then be
punishable by a five-year custodial sentence. The detention warrant issued by
the juge des libertés et de la détention must state the reasons for the measure.

73 Article 63, C.PP.
74 Article 77, C.PP.
75 Article 77(2), PP.C.
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In cases of “ délits’, detention before trial has been curtailed to four months
but can be extended to one year or at most two years, depending on the suspected
offender’s criminal record. In cases of “crimes’ (i.e. major offences such as
murder or rape) time limits have also been set to prevent excessively long
detentions:. two, three or four years, aso depending on the criminal record. Pre-
trial detention is ordered by the juge des libertés et de la detention. In cases
of summary procedures, “ comparution immeédiate”, if the court is unable to
examine the facts, detention is limited to one month. The court can give a
detention order, but it must make its final decision concerning the facts within
one month. It is obvious that Parliament had wished for years to restrict pre-
trial detention because it was seen as casting a shadow on the rule of innocence
(“ présomption d’'innocence” ). In the last 20 years statutes have tried to deal
with the question in a piecemea manner: figures showed that from the early
eightiesto the mid-nineties prisonerson remand or whose sentences are subjected
to appeal proceedings had dropped from 50 % to 40 % of the prison popul ation.
A radical step has been taken by the 15 June 2000 law, which will reduce the
number of people under detention and shorten the length of detention. The 15
June 2000 law has also set up a body called “ Commission du suivi de la
détention provisoire” within the Ministry of Justice’™. Composed of Members
of Parliament, judges, a lawyer and academics, its mission is to monitor the
question of detention on the national level and to draw a yearly public report.
The detained person and hislawyer can, whenever they wish, ask theinstructing
judge to set the detainee free. If he does not, the request is then brought before
the juge des libertés et de la detention (or the court), who can decide to lift
the detention warrant or to refuse the request. If he refuses, his ruling can be
referred to a specia section of the appellate court (“ chamber d'instruction™).
. All time spent under pre-trial detention is deducted from the term of
imprisonment that may ultimately be served. Detention not followed by a penal
sentence entitlesthe person who hasbeenjailed to claim financial compensation:
theclaimislodged beforethe chief justice (“ Premier président” ) of the appellate
court whose decision can be challenged before a section of the Cour de
cassation” French law alows offenders to be sentenced in their absence in
thefollowing two situations:

a)  When aregular summons has been made and the offender deliberately
refuses to appear before the court (“ décision repute contradictoire” ),
afinal sentence can be passed.

b) If it appears that a person charged with an offence has not received a
summonsto appear in court, the proceedings can continue and the person
declared guilty and sentenced (“ condamnation par défaut”).

76 Article 72, Pena Procedure Code.
77 Article 149, Pena Procedure Code.
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However, the ruling cannot beimplemented if the offender islater found,
he can demand a new hearing in his presence (“ opposition” ). The ruling made
in his absence is erased from the records.

In criminal proceedings, the burden of proof lies on the prosecution. The
accused isinnocent until found guilty by acourt (“ presumption d’innocence”).
This has been a basic rule since the French Revolution and the rule has been
included in the statute books of the 15 June 2000 law, which adds apreliminary
articleto the Penal Procedure Code delineating fundamental rules of procedure,
in particular, the rule of innocence.

Most lawyers, academics, judges and Members of Parliament are very
concerned about upholding this rule. The new legislation introduced in 2000
goesalong way tofoster atruly effectiveimplementation of therule of innocence
and the rules set out by the European Convention and by the Strasbourg Court
guidelines. The party bringing the action must supply evidence not only for the
criminal factsbut also for criminal intent.

Penal Procedure Code states that all forms of evidence are admissible
by courts.” One can review evidence as follows:

Documentary evidence (statements, deeds, public documents etc.).

Ora evidence by witnesses under oath or statements by the accused person,
° Real evidence: material objects presented to the court; and

° Scientific evidence as established by forensic services and scientists.

In French criminal proceedingsthereis no classification of evidence. We
do not adhere to the notion of “conclusive evidence”. The court must weigh all
evidence, including circumstantial evidence, in order to formitsopinion beyond
a reasonable doubt (“intime conviction”). City and district courts must state
their reasonsinwriting and are subjected to the scrutiny of higher courts (appel late
courts and the Cour de cassation on the nationa level). The cour d assises
does not state the reasons on which its decisions have been reached. This
system has been criticised and abill, drafted by Mr Jacques Toubon, minister in
the previous government, wasto have introduced written reasonsin al criminal
judgements. The present government hasrejected this, however. Thelaw enacted
on 15 June 2000 (article 81) has organised a system of appeal for al courts of
assizes rulings. All decisions dealt out by the courts of assizes can be appeaed
and atotal retrial isthen held. Prior to the new June 15th, 2000 law there was
no appeal againgt rulings of the courts of assizes. The Supreme Court (“ Cour
de cassation” ) only submitted them to alegal review on questions of law, not
concerning the facts.

78 Provision 427 of Pena Procedure Code.



2008-2009] Investigation into Crimes - Supervision by Prosecutor 145

In France the prosecution agency, called Ministére Public or Parquet,
is abody organised on a hierarchical basis. Its members, called Procureurs de
la République and Substituts du Procureur, are members of the judiciary
and are recruited, as are members of the bench (“ les juges’), but they do not
enjoy the samejudicial immunity asthe members of the Bench. It isnot unusual
for a procureur to join the Bench and vice versa. The ministére public is
present at all levels of the court system:

° in the Supreme Court, the Cour de cassation, the Procureur Général
and his assistants (“ avocat général” ) arein charge of stating their point
of view regarding the right and fair application of law;

° in each of the 33 appellate courts a regional procureur général and his
staff (“avocats and substituts généraux”) are in charge of the
prosecution of al criminal cases brought to the court; and

° at the local level in each of the 186 district courts (“ tribunal de grande
instance”) a Procureur de la République and his Substituts are
responsible for the prosecution of criminal casesin al lower courts.

The purpose of the ministére public isto represent the interests of society
that have been harmed by the perpetration of offences. Its mission is to seek
the enforcement of the law throughout the country. When the ministére public
engages proceedings, it is party to the procedure fromitsinitiation until thefinal
sentence. It must be made clear that the prosecution service has great discretion
prior to the initiation of proceedings. When informed by the police or by a
plaintiff that an offence has been perpetrated, it chooses the best course of
action. The procureur’s service either instructs the police to continue their
investigations (“ enquéte préliminaire”’) or if it is a complicated case, refers it
to an instructing or examining judge. The prosecutor’s office must now, in
accordance to the 15 June 2000 law, call for a delay within which to carry out
investigations.”™ The prosecutor can also submit the caseto acourt immediately,
either through the ordinary procedure (“ citation directe” ) or, in an urgent case,
through the simplified procedure called “ comparution immédiate” .% The
prosecution service can also discontinue procedures, if it isfelt that thereisno
case or if a caution given to the offender would be more adequate than full
procedures (“ classement d' office” ). Any person submitted to police detention
has had the right starting 1 January 2001 to ask the public prosecutor after a
period of six months what has occurred in the enquiry. The enquiry cannot go
on more than six monthswithout being submitted by the public prosecutor to the
juge des libertés et de la détention, who decides whether or not to allow the

79 Article 15, Penal Procedure Code.
80 Article 388, C.P.P.
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police or gendarmerie to pursue their investigations. The ministére public can
engage a pre-trial and out-of-court arbitration in the hands of a private
“médiateur” . Such mediation is strongly recommended for simple cases such
asthefts, minor assaults or destruction of property. The offender and the victim
are brought together and acompensation arrangement is sought. If an agreement
is found between the offender and the victim, the public prosecution service
shelves the case. The prosecutor can also appoint a delegate (“ délégue du
procureur” ) whose mission it is to caution a petty offender (often a juvenile)
and warn him that the file has been shelved but will be reopened in case of
reoffence. The “ délégués du procureur” often deal with petty juvenile
offenders. At the end of 2000 there were 600 délégués de procureurs, a
sharp rise in the last few years. When full judiciary proceedings are engaged
the ministére publicisnot entitled to drop the case, however. While the members
of the Bench havetotal judicia independence, the ministére public is organised
on a hierarchical framework. At the top, the Minister for Justice sends out
genera orders for the implementation of prosecution. These are published in
“circulaires” or public policy documents. He can also give individual
recommendationsfor specified casesbrought before the courts. Suchinstructions
must be in writing® and filed in the dossier. They are usually sent down from
the Ministry to the Appeal Procureur Général and from his office to the local
Procureur de la Républigue. In al cases the members of the prosecution
service must carry out their orders. They comply with these recommendations
in the processing of proceedings. However, the public prosecutors are granted
total freedom of speech during court hearings. There is a traditional saying
summing up the situation: “la plume est serve mais la parole est libre”, i.e.
the pen is subservient but speech is free. The question of Ministére Public
status is under debate. A bill to reform its status and grant it freedom from the
Minister of Justice (“projet de loi relative a I’action publique en matiére
pénale” ) was abandoned in 1999 in the middle of political controversy. The
issue remains on the agendaand will have to be settled some day. The members
of the bench (“ lesjuges’) are granted judicial independence and protected by
the High Council for Justice (“ Conseil superieur de la magistrature”).
Members of the prosecutor services are closer to civil servants and are under
the authority of the government.

Italian System

Also in Italy the public prosecution has the power to direct the judicial
policein the course of theinvestigative phase. Asalso happensin other European
countries the Italian public prosecutor cannot, however, make any autonomous
decisions about the personal liberty of persons under investigation. Searches,

81 Article 36, C.P.P.
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seizures, telephone interceptions and tapping, pre-trial detention must be
authorized or validated within restricted timelimitsby ajudge ad hoc (thejudge
for the preliminary hearing). Unlike those colleagues in countries where the
principle of opportunity of criminal action obtains, such as England and France,
the Italian public prosecutor may not close a case.

Inaregime of compulsory criminal action only the judge has such powers.
There are five features that more than others differentiate the Italian public
prosecutors from those of other countriesin mainland Europe, where the public
prosecutor aso hasthe power to carry out investigations. Three of thesefeatures
have already been dealt with, and are: a) the constitutional obligation to pursue
all crimes; b) to pursuethemin full independence, i.e. without taking into account
the choices of criminal policy that in other countries are made by subjects that
are politically accountable; ¢) to pursue them in the almost total absence of
hierarchical controls on the part of the heads of the prosecutors' offices. The
other two features that distinguish the Italian public prosecutor are the result of
a ten year evolution of informal judicia practices that have been, thereafter,
officially adoptedin the 1988 Code of criminal procedure. Thiscodeinitsinitial
form obliged the police to notify the public prosecutor within 48 hours of Mall
reported penal infractions and to wait for instructions from him regarding how
to proceed with theinvestigations. Thus, the public prosecutor acquires defacto
the role of a higher ranking police official during investigations. Later it was
agreed to concede alonger period of timeto the policeto proceed autonomously
in the investigations. This also in order to face the difficulties that the public
prosecutors encountered in directing the investigations for al cases that were
submitted to them. However, even today the role of the police remains one of
complete and direct subordination to the instructions issued by the public
prosecutor for al casesinwhich thelatter isinterested in personally conducting
the investigations. The 1988 code explicitly gave the public prosecutors the
power and the duty to initiate the investigation themsel ves, even in the absence
of reports of the police or other parties, whenever they personally deem, for
whatever reason, that a violation of the law has been committed.

German System

Germany abolished the Office of Investigating Magistrate in 1975 and
sincethat time placesfull responsihility for pretrial investigationsin the hands of
the prosecutor. Police are to undertake those investigative measures which are
immediately necessary to avoid loss of critical evidence, but they must then
report to the prosecutor without delay®. The prosecutor conducts the

82 German StPO, para 163.
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investigation, calling upon the police for assistance to the extent necessary®.
As in other Continental legal systems, acts involving more serious intrusions
into citizens' liberty or privacy (e.g., pretrial detention, wiretaps, and searches
and seizures) require judicial permission prior to their execution or, if exigent
circumstances made immediate action necessary, subsegquent authorization by
a magistrate.

Thelegd situationissomewhat different in England. According to English
law, investigation is generally the task of the police, and the members of the
Crown Prosecution Service are limited to requesting the police to undertake
further investigatory acts if that is deemed necessary. The police are not
compelled by law to honor such requests. The advantage of the English model
isitsclear separation of functions: the policeinvestigate and initiate aprosecution,
and the prosecutor makes all further determinations. The drawback of that
model is that the prosecutor must accept the results of the investigation as
presented to him and is dependent on the goodwill of the police for gathering
further information he may regard as necessary for intelligent decision-making.
The Continental mode!l avoidsthis problem by casting the prosecutor intherole
of “conducting” the investigation as well as directing and supervising police
activities. Continental laws describe the police in crimina proceedings as
subservient to the prosecutor,® and they are thus duty-bound to carry out all
investigatory actsthe prosecutor demands. The prosecutor’s control over police
is, at the same time, regarded as a guarantee of the police’'s adherence to
relevant legal rulesin pretrial proceedings. Inall Continental systems, however,
reality differs from the statutory arrangement described above. In practice, the
balance of powers established by the legidature is invariably tilted in favor of
the police. At least in routine matters, the police clear up cases completely
before even informing the prosecutor of their existence, and prosecutorstypicaly
defer to the police with respect to the investigation. This does not necessarily
mean, however, that prosecutors always accept the findings of the police without
further inquiry.

In Germany, it has been found to be quite common for the prosecutor to
request police to undertake further investigationsif he or sheiswilling to press
charges but perceives a need to obtain additional information to strengthen the
position of the prosecution. Yet it is only in very serious or spectacular cases
that the prosecutor actually directs the police investigatory activities or takes
theinvestigationinto hisor her own hands. German prosecutors may sometimes
personally interrogate the victim or an important witness - withesses are under

83 German StPO, paras 160, 161.
84 French CPPR, Art. 41-2; German StPO, para. 161.
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alegal duty to appear before the prosecutor but need not talk to the police®s but
even such limited involvement in the investigation usually occurs at the request
of the police. According to one German study, prosecutors personally conducted
parts of the investigation in only 1-5 percent of the cases .The only area in
which Continental prosecutors tend to investigate on their own is white-collar
crime. Severa prosecutor’s offices have established departments staffed with
lawyers, accountants, and other specialists, which have monopolized the
investigation of serious economic crime.

The fact that Continental prosecutors largely abstain from investigation
has a significant impact on the alocation of powers in the pretrial process.
Although the police lack official authority to dismiss cases, there is strong
evidence that they can and do predetermine prosecutorial decision-making by
the amount of investigative effort they invest in particular types of offenses.
The police, moreover, collect and el ectronically storelargeamountsof information
on crime and offenders, and they often shield this information even from
prosecutors. As most Continental prosecutors are unable or unwilling to
counteract such police strategies, prosecutors’ impact on the case flow from
detection of an offense to its adjudication is merely negative: they can screen
out cases previously “cleared” by the police, but they cannot restore cases lost
through strategic decisions of the police or through insufficient police work.

To a large extent, this state of affairs is inevitable because the police
monopolize the manpower, expertise, information, and equi pment necessary for
successful investigation. Yet the possibilities of controlling policedecision-making
in the area of crime detection and investigation ought to be further explored.
Because prosecution policy is heavily dependent on the allocation and
deployment of police resources, these matters should not be left to ad hoc
determination by policechiefsor individua officers. A thorough restructuring of
decision-making and control processes in criminal investigations may well be
necessary. Such reforms would have to start with accepting the fact that
prosecutorsdo not conduct or even direct investigations. Shedding the fiction of
prosecutorial domination of the investigation process might be the key to a
redlistic and feasible definition of the prosecutor’srole. Thisroleshould primarily
be supervisory. It could have thefollowing features: policeinform the prosecutor
as early as possible of each prima facie plausible report or complaint of an
offense; the prosecutor may give general or specific advice but leaves the
conduct of theinvedtigationto thepolice, whoin turn make continuoudly available
all relevant information to the prosecutor and confer with him when major
strategic or tactical decisions have to be made. When the police deem the
investigation complete, they submit their findings, and the prosecutor can demand

85 German StPO, para. 16la.
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further information if necessary. The decision whether to prosecute should be
the prosecutor’s aone.

Systems in Hong Kong and China

In the criminal justice system of Hong Kong Procuratorates have the
soleresponsibility to investigate casesinvol ving the misconduct of public officers.
These include state functionary taking advantage of his office appropriates
public money or property, dereliction of duties, accepting bribesand the offering
of brides by any person. Offences involving infringement of citizen's rights
committed by public officers in the course of discharging their duties are also
investigated by procuratorates. Examples of infringement of citizen's personal
and democratic rights are illegal detention, extortion of confessions by torture
andillegal search.® Public security organs except as otherwise provide by law
conduct investigation of criminal cases. Procuratorates oversee investigating
of these cases. The arrests of suspects are subject to the approval of the
procuratorates or decision by a court.8” Whenever a public security organ
wants to arrest any suspect, written request for approval of arrest has to be
submitted to the procuratorate. The procuratorate may send procurators to the
investigation organ to participate in the discussion of major cases. Initiation of
prosecution Responsibility for prosecutorial work lieswith procuratorates. Only
they can initiate public prosecutions.

In the present system all casesrequiring initiation of apublic prosecution
shall be examined for decision by the People’s Procuratorates.® When the
public security organs completeinvestigation and recommend public prosecution,
the case will be sent to the prosecutorate. Procuratorates have the power to
interview suspects and victims. Prosecutors can reject the views of the
investigators. They can carry out their own investigation or direct the public
security organ to carry out further investigation.® The final decision to bring
prosecution is made by procuratorates. A bill of prosecution will be filed to
court when it is decided that the case warrants public prosecution. A bill of
prosecution contains particular of the accused, the charge, facts of the case, a
list of witnesses, and alist of evidence with all documentary evidence attached
toit.

When a decision not to initiate public prosecution is made by the
procuratorate, the decision will be announced publicly. The procuratorate will
ensure that written notices of such decision are delivered to th accused, the

86 Article 18, Criminal Procedural Law of PRC and Articles 163, 184, 185, 127, 272, 382, 384,
385, 389, Criminal Law of PRC.

87 Article 59, Crimina Procedural Law of PRC.

88 Article 136, Crimina Procedural Law PRC.

89 Articles 139, 140, Criminal Procedural Law of PRC.
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victim and theinvestigation body.*® The procuratorates havefull right to appear
in court to support public prosecutions. They have the discretion not be appear
in court when cases are tried by summary procedure (minor offences with
maximum penalty not exceeding 3 years imprisonment), but will provide al
information to enable the court to adjudicate the matter.®*

When a procurator chooses to appear in court, he will discharge his
dutiesby following certain procedure adopted for the hearing. These procedures
include reading out the bill of prosecution in court, and questioning of the
defendant. Witnessesif called to give evidence will be examined by prosecutor
or have the record of their testimony read out in court. With the permission of
thejudge, the prosecutor and other parties may state their views on the evidence
and the case and they may debate with each other.®? Supervision When carrying
out supervision, the procuratorates act as provided under Article 8 of the Criminal
Procedural Law. Procuratorates exercise supervision over the public security
organs as well as the courts.

Whenfactsof crimeare discovered, the public security organswill, depend
on the facts found, determines whether they find acase for investigation. If the
procuratorate does not agree with the public security organ’s decision, the
procuratorate has the power under Article 87 of the Criminal Procedural Law
to direct the public security organ to state the reason for doing so. If the
procuratorate considers the reasons given are not tenable, it directs the public
security organ to accept the case and start investigation. When the procuratorate
receives from the public security organs any case after investigation, it looks at
the merit of the cases for prosecution. The procuratorate also has the
responsibility to seeif theinvestigationiscarried out lawfully.*® The procuratorate
can direct the public security organ to ratify any irregularity or illegal conduct.
Inthe courseof thetrial, the prosecutor hasthe duty to ensure that the procedural
rules are followed by the court and supervises the court’s assessment of case.
If the court departs from the procedures, the procurator has the power to rise
with the court and asks for ratification.**Whenever there is an error in the
court’s judgement or order, procuratorates have the power to present a protest
to the court of next higher level.

When an order on commendation of sentence or parole made by the
court is considered to be improper, the procuratorate also has the power to
make written submissions to the court and asks for correction.® The

90 Article 143, Articles 144 and 145, Criminal Procedural Law of PRC.
91 Article 153, Criminal Procedural Law of PRC.

92 Articles 155-160, Criminal Procedural Law of PRC.

93 Article 137, Criminal Procedural Law of PRC.

94 Article 169, Criminal Procedural Law of PRC.

95 Articles 203, 205 and 222, Criminal Procedural Law of PRC.
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procuratorate al so hasthe responsibility to ensurethat the execution of acriminal
punishment conformsto law. If thereisany mistakeor illegalities, the executing
organs will be directed to correct and rectify. If the executing organ discovered
any error in the judgment, the matter will be referred to procuratorates.®® Under
Article 63 of the Basic Law of Hong Kong, the Department of Justice controls
criminal prosecutions. Unliketheir counterpart in Mainland, they do not involve
inthe investigation of crime. Under their system, investigation and prosecution
are two separate and distinct functions. Law enforcement agencies including
Hong K ong Police Force, Independent Commission Against Corruption, Customs
and Excise and Immigration Department are responsible for the investigation
of crime. They will not direct investigation but provide advice regarding the
legality of conduct of the case. When law enforcement agencies complete
investigation, they involvein assessing the sufficiency of evidence and whether
they are in conformity with the present state of law. They will also determine
the most appropriate charges to be preferred. All matters incidenta to trial of
the case after commencement of proceedings are responsibilities of prosecution
counsal. These include choosing the venue, disclosure of evidence, filing and
service of documents. Conduct of the case in court Prosecutor must appear in
all level of court and must take part in al trials. Indeed when the prosecutor
fails to appear, the court will strike out the case for want of prosecution.

It is provided in the Chinese Constitution that the procuratorates shall
exercise procuratorial power independently and free from interference by any
administrative organ, public organisation or individual.”” In deciding whether a
public prosecution should be initiated, the procuratorate will first assess the
sufficiency of evidence and secondly whether criminal sanction is required.
Under Article 141 of the Criminal Procedure Law, the procuratorate has to
ascertain the facts of the case, be satisfied that the evidence is reliable and
sufficient and theinvestigationiscarried out lawfully before making adecision.
The decision to prosecute is restricted by statutory provision under Article 142,
which statesthat the procuratorate shall not initiate prosecution of suspect comes
under one of circumstances provided in Article 15. The circumstances are:

a)  “if an act is obviousy minor, causing no serious harm, and is therefore
not deemed a crime;

b) if thelimitation period of criminal prosecution has expired;

c) if an exemption of criminal punishment has been granted in a specia
amnesty decree;

96 Articles 223 and 224, Criminal Procedural Law of PRC.

97 Articlels 26 and 131 the Constitution, Article 5, the Criminal Procedural Law of PRC, People's
Procuratorate Law.
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d) if the crimeisto be handled only upon complaint according to the Criminal
Law, but there has been no8complaint or the complaint has been
withdrawn;

e) if the criminal suspect or defendant is deceased; or

f) if other laws provide an exemption from investigation of criminal
responsibility.”

Procuratorate Law - Whether an act is obviously minor or the harm
caused is serious are determined by the prosecutorate. In corruption or theft
cases when the sums involved are below the minimum amount for finding a
case, the act is considered as minor. The prosecutorate will then examine the
harm done, if itisnot serious, no prosecution will beinitiated. If the sumsinvolved
are dlightly over the minimum amount for finding a case, and the harm doneis
not serious, the procuratorate have widen discretion to decide whether to initiate
prosecution. Remorse of the defendant is an important factor. The views of the
victim will also be considered. For the second type of cases, the prosecutorate
may refer the case to other administrative bodies with its recommendation for
the case to be dealt with by administrative sanctions. The guidelines for
prosecutorates in determining the finding of cases for investigation and public
prosecution areissued by the Supreme Peopl €' s Procuratorate. These guidelines
werefirst published in theform of abooklet in 1998. Withtheaid of information
technology, al these informations and the Supreme Procuratorate’s rules and
judicia interpretations regarding specific application of law in the handling of
cases can now be found in procuratorate’s website.

Before the reunification, decisions to prosecute are, under the Royal
Prerogative, the sole responsibility of the Attorney General. After the
reunification, under the Basic Law, the Department of Justice controlsall criminal
prosecutions. Secretary for Justice, as the head of the Department, is in the
same position as the Attorney General. General principlesto be applied are by
and large the same as before 1997. It is the Secretary for Justice who is
responsiblefor al prosecutionsin Hong Kong. It isfor the Secretary to aloneto
decide whether or not prosecutions shall be instituted in any particular case or
classof cases, and hisresponsibility to control and conduct them. The Secretary
is aided in the discharge of prosecutorial functions by colleagues in the
Prosecutions Division of the Department. There is no rule that prosecution
must automatically take place is a suspected offence is established against an
individual. The position is underlined by the Criminal Procedural Ordinance
which states:®

98 Section 15(1) of the Criminal Procedural Ordinance.
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“TheAttorney Genera shall not be bound to prosecute an accused person
in any case in which he may be of the opinion that theinterests of public justice
do not require his interference.”

Criminal proceedings will not be initiated or continued unless there is
admissible, substantial and reliable evidence to support the charge and there is
a reasonable prospect of a conviction. It would not be in the public interest to
prosecute a weak or borderline case. In assessing whether it will be in the
publicinterest to prosecute, aprosecutor must consider the gravity of the offence,
itspractical effects, and the penalty likely to be imposed. Criminal proceedings
may be stayed at any stage by the entry of a nolle prosequi by the Secretary
for Justice, and it is not subject to any control by the court. The entry of anolle
stays the prosecution but does not operate as a bar or discharge or an acquittal
and the accused remains at risk of re-indictment. Although the circumstances
are not exhaustive, in the past, nolle was entered in cases where the accused
was unableto plead in court or stand trial owing to physical or mental incapacity
which was expected to be permanent. Victim’'s rights are safeguarded at each
and every stage of the criminal proceedings. Theserightsincludetheright to be
informed, to participate in the proceedings and to initiate court action.

The Right to be Informed

When the victim reports crime to the authority, the victim has the right
for such information to be kept confidential. When the authority determines
that such case does not meet the criteriafor finding a case for investigation, the
victim has the right to be informed of such decision. The victim may ask the
case to be reconsidered, or brought the matter to the attention of the
procuratorate.®® Thevictim hastheright to have hisview carefully considered,
before the procuratorate makes the decision to initiate public prosecution. The
procuratorate has the duty to inform the victim of its decision. When victim
refuses to accept the procuratorate’ s decision not to prosecute, he has the right
to petition to the procuratorate at the next higher level or file the case to court
directly. If such decisionisupheld, thevictim may also bring the caseto court.*®
The right to initiate action Under Article 170 of the Criminal Procedural Law,
the victim or his agent can initiate private prosecution in three type of

(i)  casesto behandled only upon complaint as providein the Criminal Law.
These include defamation interference with other person’s freedom of
marriage, maltreatment of a family member and conversion;*

99 Articles 84 to 86, Criminal Procedural Law of PRC.
100 Articles 139 and 145, Criminal Procedural Law of PRC.
101 Articles 246, 257, 260 and 270, Criminal Law of PRC.
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(i) minor criminal cases as defined in ‘The Interepartion of the Criminal
Procedural Law’1® issued on 19 January 1998. These include minor
offences with a maximum penalty of three years imprisonment listed in
Chapter V (Crimes of property violation) and Chapter 1V (Crimes of
infringing citizen’s personal and democratic rights); and

(iii) casesinwhichthe victim's property or personal right isinfringed but the
authorities find no case for investigation. The victim hastheright tofile
an incidental civil action if he has suffered material loses as a result of
the defendant’s criminal act.'®

When such request is made during the investigation stage, the
procuratorate will inform the court when the case is transferred. Or the victim
can file the case to court directly after the case is transferred. If the court
decides to accept this claim, the case will be heard together with the criminal
case. Evidence relating to the criminal offence will be led, then any additional
evidence relating to the civil claims. Evidence will then be assessed by court
and judgment relating to both cases will be delivered at the same time. Parties
involved need not pay any extrafeesto the court for the civil action. Hearing of
theincidental civil action would be postponed only from the purpose of preventing
excessive delay in the tria of the criminal case® After the case is passed
from the investigation organ to the procuratorate for examination, the victim
has the right to appoint as agent to look after his interest. Defence lawyer may
collect information pertai ning to the case from the victim and witnesses provided
by the victim only with the permission of the authority and the consent of the
victim. Whenever expect evidence is employed, the victim has the right to be
informed of conclusion. The victim may then decide whether to apply for
supplementary verification or verification by another expert.’®® In the course
of thetrial, with the permission of the presiding judge, victim can put questions
to the witnesses, including experts and the defendant. The victim may aso
request witness to be summoned, new evidence or new report to be obtained.
And the close of the case, the victim can state his view on the evidence and
participate in debate.’®

If an incidental civil action isfiled, the parties have the right to appeal.
The victim, however, has no independent right of appeal inthe criminal matter.
Heonly hasthe right to request the procuratorate to present a protest. Although

102 This interpretation was issued joined by Supreme People’s Court, Supreme Peopl€e’'s Procuratorate,
Ministry of Public Security, Ministry of State Security, Ministry of Justice, Legislative Affairs
Commission, Standing Committee of the National People’s Congress.
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avictim cannot stop the execution of a judgment or order of the court, he can
present a petition to the court or procuratorate.*’

Role of Prosecutor in Investigation - Indian System

The investigation and prosecution in Indian system are two separate and
distinct aspects of administration of criminal justice. Formation of an opinion as
to whether a case can be made out to place the accused for trial isthe exclusive
function of the police. Under Section 173 of the Code of Criminal Procedure,
the “police report”1%® is the finding that an investigating officer draws on the
basis of materials collected during investigation. Such conclusion canonly form
the basis of a competent court to take cognizance and to proceed with the case
for trial (police report is sometimes in popular parlance referred to as a charge
sheet).

Normally, the role of a Public Prosecutor commences after the
investigation agency presentsthe casein the court on culmination of investigation.
Of course, it is open to the police to get the best legal opinion, but it is not
obligatory for the police to make the opinion of the Public prosecutor for filing
the charge sheet.1® After the Code of Crimina Procedure was promulgated in
1973, the prosecution agency was expected to be completely separated from
the police department. The objective of such separation obviously to ensure
that police officersis who investigated a case shall have no manner of control
or influence over the prosecutors who will prosecute the case. Under the
scheme of Sections 24 and 25 of the code, a police prosecutor (of former
times) cannot even become eligible to be appointed as Assistance Public
prosecutor on regular basis.''°

In India legal system investigations are conducted as per provisions of
Chapter XII of the Code. Cases are registered under Section 154 of the Code.
A police officer is competent to investigate only cognizable offences. No
cognizable offences cannot beinvestigated by the police without obtaining prior
orders from the Courts. A police officer can examine witnesses under Section
161. However, the statements are not to be signed by the witnesses. Confessions
of accused persons and statements of witnesses are recorded under Section
164 of the Code. A palice officer hasthe power to conduct searchesin emergent
situations without a warrant from the court under Section 165. A police officer
is competent to arrest an accused suspected to be involved in a cognizable
offence without an order from the court in circumstances specified in Section
41 of the Code. Heisrequired to maintain aday to day account of theinvestigation

107 Articles 180, 182 and 203, Criminal Procedural Law of PRC.
108 Result of investigation under Chapter X1l of the Code.

109 2000 (4) SCC 461.

110 1995 Supp. (3) SCC 37.
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conducted by him under Section 172. After completion of investigation, apolice
officer is required to submit a final report to the court under Section 173. If a
primafacie case is made out, this final report is filed in the shape of a charge-
sheet. The accused has, thereafter, to face trial. If no cogent evidence comes
on record, aclosure report isfiled in the Court. The public prosecutor playsthe
following role at theinvestigation stage:

(1) He appearsin the court and obtains arrest warrant against the accused;

(2) Heobtainssearch warrantsfrom the court for searching specific premises
for collecting evidence;

(3 He obtains police custody remand for custodial interrogation of the
accused®? ;

(4) If an accused is not traceable, he initiates proceedings in the court for
getting him declared a proclaimed offender™? and, thereafter, for the
confiscation of his movable and immovable assets'™® ; and

(5) Herecordshisadviceinthe policefileregarding the viability/advisability
of prosecution.

After the completion of investigation, if the investigating agency comes
to the conclusion that thereis a primafacie case against the accused, the charge-
sheet isfiled in the court through the public prosecutor. It isto be noted that the
opinion of the public prosecutor istaken by the police before deciding whether
aprimafacie case is made out or not. The suggestions of the public prosecutor
are aso solicited to improve the quality of investigation and his suggestions are
generaly acted upon. However, the ultimate decision of whether to send up a
casefor trial or not lies with the police authorities. In case there is a difference
of opinion between the investigating officer and the public prosecutor asto the
viability of the prosecution, the decision of the District Superintendent of Police
isfinal.

Intermsof privateinvestigationsthereisagreater involvement of victims
required by prosecutors in domestic violence cases.®* Apart from individual
complainants we can see an increasing role for private investigations on behal f
of corporate interests, particularly in the area of trademark infringements or
other intellectua property cases.!® Private policing aso constitutesasignificant

111 Section 167, Code of Criminal Procedure 1973.

112 Section 82, Code of Criminal Procedure 1973.

113 Section 83, Code of Criminal Procedure 1973.

114 Hanna, C., ‘No Right to Choose: Mandated Victim Participation in Domestic Violence Prose-
cutions', (1996), 109, Harvard Law Review, 1849.

115 An example of this is the very active investigative profile adopted by the Australian Recording
Industry Association (ARIA) in relation to the making and sale of bootleg recordings. Recently
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aspect of social regulation with the growth of the private security industry. The
role of the private citizen and corporate entitiesin investigation and prosecution
will continue to be contentious and the concerns in many instances will be
significant in terms of the money involved or the personal safety of individuals.

Conclusion

Thereisno common law requirement for aprosecutor-investigator divide.
It is arguable that the police should work under the direction of the prosecutor
inrelation to casesrevesl ed by reactive policing. In contrast in proactive policing,
where offences do not require investigation, there is a problem of immediate
police imperatives dominating their decision-making. In these cases the
prosecutor cannot react within the time frame required by the exigencies of
policing. In cases arising from pro-active policing there needs to be a definite
point of transfer and an opportunity for the review of police action necessarily
after it has taken place.

Theprosecutor isacquiring anincreasingly important rolein investigations
spurred on by two main factors, which of themsel vesreflect underlying tensions
between the often competing imperatives of fairness and efficiency in common
law criminal procedure. The first factor is the desire for efficiency and the
need to coordinate investigation and prosecution effortsfor the pursuit of crimes
that are complex, or that are particularly difficult to regulate or investigate.*'¢
This has already been recognised for some time in relation to environmental
prosecutions which have also been managed without necessarily relying on
criminal sanctions.’” The second is the increasing demand placed on the
prosecutor to objectively provide full disclosure of the prosecution case and
objectively assess the prosecution case. Increasing attention must therefore be
paid by prosecutors to examine exculpatory evidence in the hands of the
prosecutor and to consider the nature of the investigation.'*® In both these
respects, existing procedures have been shown to be inadequate and the
prosecutor is being made responsible for maintaining the integrity of thejustice

Australian Universities have been the target of investigations looking at the activities of
students on University computer networks. ARIA is in a position to commence private summary
prosecutions under state law and link with police investigations.

116 White collar crimes involving complex accounting transactions, war crime allegations (which
led to the establishment of a Special Prosecutors Office in Australia to investigate and prosecute
alleged Nazi war criminals), charges against public officials and terrorism offences.

117 For example, Blabobil, S., Cho, I., Haenni, S., Kuffler, J., Leach, S. and Little, K., ‘Environmental
Crimes’, (1997), 34, (2), American Criminal Law Review, 491.

118 Singband, L.R.,'Note: The Hyde Amendment and Prosecutorial Investigation: The Promise of
Protection for Criminal Defendants’, (2001), 28, Fordham Urban Law Journal, 1967. Singband
comments, p. 1967, ‘because federal prosecutors have considerable involvement in the pre-
charging investigation and virtual free reign over the charging decision, it is reasonable to
expect that they adhere to some basic principles in conducting these investigations and in
deciding what and whom to charge.’ See also Fisher.
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system. The questions that then remain are whether the trust placed in the
prosecutor is deserved, whether prosecution decision making is open and
transparent and to the extent that it already is, whether it will remain so,**° and
whether there are sufficient accountability mechanismsin place. Certainly, there
isaneed for guidelines for the investigative prosecutor as that office takes on
an increasingly important role.

119 Particularly if the prosecutor is drawn into close association with investigations that involve
national security or other sensitive matters from the initial stages of investigation.



GREEN CONSUMERISM AND PACKAGING WASTE
MANAGEMENT: INDIAN LEGAL SCENARIO

K. Vidyullatha Reddy*

Thelinkages between consumer and environment are amatter of growing
concern for trade, health and economic sectors besides socia and political. The
fact that business interests necessitate competition and the State interests in
fair and equitable distribution of wealth there is aways need for regulatory
measures.l Marketing emerged as a profession due to business interests and
consumer protection isthe Statesresponseto maintain public welfare. Consumer
rights are recognized across the world with the efforts of United Nations and
others. Consumer protection is a matter of concern for the administration and
policy makers across the world today.

It was perceived that consumer behavior is influenced largely by prices
of the commaodities and the bargaining power of the purchaser. The protection
of consumer was often linked to the duty of the buyer (Buyer be aware). Today
the consumer is more conscious of his rights besides his duties. Consumer
behavior is aso influenced by his societal duties besides other factors. The
concept of Green consumerism, Ethical consumerism etc. has evolved as a
response by the informed people as a matter of their concern for the deprived,
abuse of human rights and environment protection etc. Consumer awareness
and consumer rights are mutually supportive. Consumerism is now firmly
established and the notion that he who defaults must compensateisthe accepted
norm. Consumer movements have gained wide acceptance in view of growing
awareness amongst consumers.

When consumer behavior started being influenced by factors other than
pricesthen standardization, adverti sements, process of manufactureand labeling
has been changing to suit the demand. Packaging norms that take care of
consumer concern in mattersof contents, price and ingredients now also express
process and others to inform the consumer about environment protection etc.
This trend was intended to generate consciousness among manufacturers and
service providers to be more eco friendly and adopt acceptable practices aso
turned out to be a marketing strategy. Green Consumerism is a concept which

* Associate Professor of Law, NALSAR University of Law, Justice City, Shameerpet, Hyderabad.

1 Article 47 of Indian Constitution: The State shall endeavor to protect and improve the standard
of living of its people and the improvement of public health as among its primary duties and in
particular the State shall endeavor to bring about prohibition except for medicinal purposes of
intoxicating drinks and of drugs which are injurious to health
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essentially considers the environmental costs involved in the process of any
product manufacture. Green consumerism makes the conscious citizensto make
informed choices while buying any product. International organizations found
the potential in thisand have devel oped tool s such aseco labeling which will act
asan authentication for these informed consumers. This have sometimesturned
out to be marketing strategies rather then being environmental friendly.

Societal dutiesof citizensdemand them to adhereto responsible behavior.
Thisbehavior hasimpact on trade resulting in encouraging or discouraging certain
products on ethical or environmental grounds. This resulted in compelling
manufacturers to produce products adopting environmental friendly practices.
Thisresulted in competing for auditing, standardizing products and advertising
for a different objective. As a result of this packaging norms have changed
wherein there is greater emphasis to exhibit the ingredients and the process
involved. This has not influenced the packaging as such. Packaging of
commaodities needs a major reform to reduce the amount of waste generated.

Waste generated from packaging isvery huge and constitutes an important
component of waste management. Packaging waste is often debated in an
isolated sphere rather than analyzing in a comprehensive manner. Law relating
to waste management does not consider green consumerism as an integral
component nor as a possible measure to minimize generation of waste. A
comprehensive approach to the problem would evolve sustainable practices
suitablefor the civilized Nations adoption.

Conceptual understanding and implementation of green consumerism are
not the same even among the literate people. Hence though as concept green
consumerism is acceptable it is not really adopted. This may be due to lack of
awareness of the methods employed or unconscious of the repercussion at the
particular movement. Hence an effort is made to study the possibility of
integrating green consumerism concept into actual decision making, Indian
consumer law and Municipal solid waste law shall be analyzed in isolation and
then an effort will be made to integrate to explain how they can be made more
effective.

Consumer Law in India

Therearevarious|egidationsdealing with consumer rightssuch asindian
Contract Act, 1872; Drugs Control Act, 1950; Indian Standards Institution
(certification marks) Act, 1952; Drug and Magic Remedies (Objectionable
Advertisement) Acts, 1954; Prevention of Food Adulteration Act, 1954 now yet
to be replaced by Food Safety and Standards Act, 2006; Essential commodities
Act, 1955; Trade and Merchandise Marks Act, 1958; Hire purchase Act, 1972;
Cigarettes (Regulation of Production, Supply and Distribution) Act, 1975;



162 NALSAR Law Review [Vol.4: No.1

Prevention of Black marketing and Maintenance of Supplies of Essential
CommoditiesAct, 1980: Essential commodities (Special Provisions) Act, 1981,
Standard of Weights and Measures (Enforcement) Act, 1985; and Narcotic
Drugs and Psychotropic Substances Act, 1985. Some significant consumer
protection enactments of pre-independence time are the Sale of Goods Act,
1930; Agriculture Produce (Grading and Marketing) Act, 1837 and Drugs and
Cosmetics Act, 1940. However, these legidlations are enacted with a different
purpose and incidentally they deal with consumer rights.

Consumer Protection Act of 1986 isthe comprehensivelegid ation enacted
with the purpose of consumer protection. The Act isin addition to the existing
legidations hence it does not repeal the existing remedies. The Act isamended
in 1993 and 2002 to extend its scope and application. The Act is intended to
provide speedy and inexpensive remedy to the consumers. It has drastically
changed the existing forma mechanism of grievance redressal. The remedy
under the Consumer Protection Act can be sought from the redrassal agencies
set up under the provisions of the Act. The Act contemplates three tier quasi-
judicial redressal agencies.

e District Consumer Forum
e State Consumer Dispute Redressal Commission (SCDRC)
e National Consumer Dispute Redressal Commission (NCDRC)

The Consumer Protection Act has done away with the concept of locus
standi to greater extent by liberalizing the accessibility to these forums. This
legidlation is one of the unique legislationsin this context and has turned out to
be beneficia to the downtrodden public as informed citizens can help them. A
complaint can be made by2 :

A)  Consumer

B) Legal heir of the Consumer

C) Non-Governmental Organization (NGO)
D) Government

E) Any oneon behaf of group of Consumers

2 Section 2 (b) “complainant” means-

(i) a consumer; or

(ii) any voluntary consumer association registered under the Companies Act, 1956 (1lof 1956)or
under any other law for the time being in force; or

(iii) the Central Government or any State Government,

(iv) one or more consumers, where there are numerous consumers having the same interest;

(v) in case of death of a consumer, his legal heir or representative; who or which makes a
complaint
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A number of NGOs have been registered with the purpose of consumer

protection in India after the enactment of the Consumer Protection Act in 1986.
As per the Consumer Protection Act a complaint is maintainable in consumer
forumsif it relates to any of the following3:

1
2)
3)
4)
5)
6)

Unfair trade practice

Restrictive trade practice

Defective goods

Deficiency in service

Excess price being charged

Hazardous goods or services being offered

The definition of consumer is also very broadly defined it includes not

only a purchaser but also user and also any person who promises to pay in
future. Asthe service sector grew extensively in Indiathe casesunder deficiency
of service also increased. The sectors which were not earlier coming under the
purview of Consumer Protection Act such as medical,4 housing construction®
etc. were brought under its domain by judicia interpretation and amendments.
The District consumer forum is the first level dispute redressal agency it shall
decide cases involving up to rupees 20 lakhs. There shall be appea from the
District Forum to the State Commission® and from the State Commission to

3

Section 2 (c) “complaint” means any allegation in writing made by a complainant that-

(i) an unfair trade practice or a restrictive trade practice has been adopted by any trader or
service provider;

(ii) the goods bought by him or agreed to be bought by him; suffer from one or more defects;

(iii) the services hired or availed of or agreed to be hired or availed of by him suffer from
deficiency in any respect;

(iv) a trader or service provider, as the case may be, has charged for the goods or for the service
mentioned in the complaint a price in excess of the price —

(a) fixed by or under any law for the time being in force

(b) displayed on the goods or any package containing such goods ;

(c) displayed on the price list exhibited by him by or under any law for the time being in
force;

(d) agreed between the parties;

(v) goods which will be hazardous to life and safety when used or being offered for sale to the
public,—

(A) in contravention of any standards relating to safety of such goods as required to be
complied with, by or under any law for the time being in force;

(B) if the trader could have known with due diligence that the goods so offered are unsafe to
the public.

(vi) services which are hazardous or likely to be hazardous to life and safety of the public when
used, are being offered by the service provider which such person could have known with due
diligence to be injurious to life and safety.

Indian Medical Association v. V.P. Shantha (1995) 6 SCC 651.

Amended by Act 50 of 1993, w.e.f. 18-6-1993.

Section 15. Appeal - Any person aggrieved by an order made by the District Forum may prefer

an appeal against such order to the State Commission within a period of thirty days from the date
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National Commission. The State Commission shall exerciseorigina jurisdiction
to decide casesinvolving up to 1 crore rupees and exercise appellatejurisdiction
to decide cases appealed from the District forum. The National Commission
shall exercise original jurisdiction to decide cases involving more than 1 crore
rupees and exercise appellate jurisdiction to decide cases appealed from the
State Commission.” The composition of theseforums consistsof ajudicial officer
as its president besides two members. It was held by the Supreme Court of
India that the presence of non judicial members as the presiding officers of
these redressal forums would act as a check against excessive technicality
whichjudicial membersgenerally employ.8 Even thefee payablein the consumer
forums is nominal, the Act originally contemplated no fee at al, however, to
control vexatious litigations anomina feeisintroduced. The nominal feeisso
nominal that it cannot check the frivolouslitigation either. Thisisthe spirit with
which consumer rights are protected in India. The Act retained its image as a
poor mans relief provider by providing inexpensive and speedy remedy.

Packaging Waste Law in India

Indiais acountry with huge population, diverse economic back ground,
vast geographic area and many of its country men are still illiterate and below
the poverty line. The marketing strategies of the producers obviously do consider
these aspects while designing their products sale and supply. Certain products
are sold for less than arupee also even today in this country. In view of thisand
to reach out to every one many products are packed in small sachets with small
guantities as well. There are various products which are packed to retain their
quality and quantity. Packaging is an accepted need however to give impetusto
sale many times packaging generates more waste than required for packing a
product due to added marketing strategies. All the waste generated through

of the order, in such form and manner as may be prescribed:

Provided that the State Commission may entertain an appeal after the expiry of the said period
of thirty days if it is satisfied that there was sufficient cause for not finding it within that period.
Provided further that no appeal by a person, who is required to pay any amount in terms of an
order of the District Forum, shall be entertained by the State Commission unless the appellant
has deposited in the prescribed manner fifty per cent. of that amount or twenty-five thousand
rupees, whichever is less.

7 Section 19. Appeals- Any person aggrieved by an order made by the State Commission in
exercise of its powers conferred by sub-clause (i) of clause (a) of section 17 may prefer an appeal
against such order to the National Commission within a period of thirty days from the date of the
order in such form and manner as may be prescribed:

Provided that the National Commission may entertain an appeal after the expiry of the said
period of thirty days if it is satisfied that there was sufficient cause for not filing it within that
period.

Provided further that no appeal by a person, who is required to pay any amount in terms of an
order of the State Commission, shall be entertained by the National Commission unless the
appellant has deposited in the prescribed manner fifty per cent. of the amount or rupees thirty-
five thousand, whichever is less.

8 Indian Medical Association v. V.P. Shantha (1995) 6 SCC 651.
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packaging by and large generally joins the bulk of municipal solid waste.
Municipal solid waste is referred as house hold waste or non-hazardous waste.
Certain amount of packaging waste constitutes hazardous waste however the
bulk of packaging waste generally joinsthe municipal solid waste stream.9 The
major problem with the municipal solid waste is its quantity and continuity.
Municipal solid waste envisages number of problems or nuisancesin the form
of odors, visual amenity, the airborne release of pathogens, ground and surface
water contamination from leachates etc. Per head generation of wastein cities
isfar higher thaninrural areas. Thereisahuge problemin identifying the space
available for disposing this waste. Countries like Germany, France and others
started realizing the problem as the territory of land islessthe problemis even
more acute in those countries. Thelaw relating to municipal solid wastein India
isthe Municipa Solid Wastes (Management and Handling) Rules, 2000. These
Rulesarenotified from the Rule making power vested in the Central Government
under the Environment Protection Act, 1986.10 The Municipal Solid Wastes
Rulesimposes the responsibility on municipal authority to manage the wastein

9 Municipal Solid Wastes (Management and Handling) Rules 2000, Rule 3(XV) defines “Municipal
Solid Waste” as including commercial and residential wastes generated in a municipal or notified
area in either solid or semi solid form excluding industrial hazardous waste but including treated
Bio — Medical wastes

10 Section 6. Rules to Regulate Environmental Pollution
(1) The Central Government may, by notification in the Official Gazette, make rules in respect

of all or any of the matters referred to in section 3.

(2) In particular, and without prejudice to the generality of the foregoing power, such rules may
provide for all or any of the following matters, namely:—

(a) the standards of quality of air, water or soil for various areas and purposes;

(b) the maximum allowable limits of concentration of various environmental pollutants
(including noise) for different areas;

(c) the procedures and safeguards for the handling of hazardous substances,

(d) the prohibition and restrictions on the handling of hazardous substances in different
areas;

(e) the prohibition and restriction on the location of industries and the carrying on process
and operations in different areas;

(f) the procedures and safeguards for the prevention of accidents which may cause
environmental pollution and for providing for remedial measures for such accidents.

Section 25. Power to Make Rules

(1) The Central Government may, by notification in the Official Gazette, make rules for
carrying out the purposes of this Act.

(2) In particular, and without prejudice to the generality of the foregoing power, such rules may
provide for all or any of the following matters, namely-

(a) the standards in excess of which environmental pollutants shall not be discharged or
emitted under Section 7;

(b) the procedure in accordance with and the safeguards in compliance with which hazardous
substances shall be handled or caused to be handled under Section 8;

(c) the authorities or agencies to which intimation of the fact of occurrence or apprehension
of occurrence of the discharge of any environmental pollutant in excess of the prescribed
standards shall be given and to whom all assistance shall be bound to be rendered under

sub-section (1) of Section 9;

(d) the manner in which samples of air, water, soil or other substance for the purpose of
analysis shall be taken under sub-section (1) of Section 11,
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accordance with the Rules.11 The Government shall oversee the working of
the municipal authority with regard to the management of waste.12 Waste has
to be collected, transported, stored, segregated and disposed of according to
the Rules13 .

Packaging waste management vis-a-vis Consumer Law

Consumer Law in Indiaisrightsoriented. The preamble of the Consumer

Protection Act, 1986 makes it clear as it states:

AnAct to provide for better protection of the interests of consumers and

(e) the form in which notice of intention to have a sample analysed shall be served under
clause (a) of sub section (3) of Section 11;

(f) the functions of the environmental laboratories, the procedure for the submission to
such laboratories of samples of air, water, soil and other substances for analysis or test;
the form of laboratory report; the fees payable for such report and other matters to
enable such laboratories to carry out their functions under sub-section (2) of Section 12;

(9) the qualifications of Government Analyst appointed or recognised for the purpose of
analysis of samples of air, water, soil or other substances under Section 13;

(h) the manner in which notice of the offence and of the intention to make a complaint to
the Central Government shall be given under clause (b) of Section 19;

(i) the authority of officer to whom any reports, returns, statistics, accounts and other
information shall be furnished under Section 20;

(j) any other matter which is required to be, or may be, prescribed.

11 Rule 4. Responsibility of municipal authority .-

1.

3.

Every municipal authority shall, within the territorial area of the municipality, be responsible
for the implementation of the provisions of these rules, and for any infrastructure
development for collection, storage, segregation, transportation, processing and disposal of
municipal solid wastes.

The municipal authority or an operator of a facility shall make an application in Form-I, for
grant of authorization for setting up waste processing and disposal facility including landfills
from the State Board or the Committee in order to comply with the implementation
programme laid down in Schedule I.

The municipal authority shall comply with these rules as per the implementation schedule
laid down in Schedule I.

(4) The municipal authority shall furnish its annual report in Form-I1,-

a. to the Secretary-incharge of the Department of Urban Development of the concerned
State or as the case may be of the Union territory, in case of a metropolitan city; or

b. to the District Magistrate or the Deputy Commissioner concerned in case of all other
towns and cities, with a copy to the State Board or the Committee on or before the 30th
day of June every year.

12 Rule 5. Responsibility of the State Government and the Union territory administrations
(1) The Secretary-incharge of the Department of Urban Development of the concerned State or

the Union territory, as the case may be, shall have the overall responsibility for the
enforcement of the provisions of these rules in the metropolitan cities.

(2) The District Magistrate or the Deputy Commissioner of the concerned district shall have the

overal responsibility for the enforcement of the provisions of these rules within the territorial
limits of their jurisdiction.

13 Rule 7. Management of municipal solid wastes .—
(1) Any municipal solid waste generated in a city or a town, shall be managed and handled in

accordance with the compliance criteria and the procedure laid down in Schedule-11.

(2) The waste processing and disposal facilities to be set up by the municipal authority on their

own or through an operator of a facility shall meet the specifications and standards as
specified in Schedules 111 and IV.
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for that purpose to make provision for the establishment of consumer councils
and other authorities for the settlement of consumers’ disputes and for matters
connected therewith.

The Consumer Protection Act, 1986 is mainly intended to protect the
following Rights of the consumersl14 :

1) Right to Safety

2) Right to Information

3)  Right to Grievance redressal

4) Right against Unfair and Restrictive trade practices
5) Right to access and education

Consumersare conceived to be exploited by the mighty corporate houses
with their professional marketing strategies. Hence thereisno responsibility on
the consumers except those related to the terms of the contract wherever they
might arise.

Other legidations such as The Standards of Weights and Measures Act,
1976 definesfalse package as. Section 2 (f) “false package” means any package
which does not conformto the provisions of thisAct or any rule or order
made there under in relation to such package;

The provisions of The Standards of Weights and Measures Act relate to
base units, weight, measurement etc. but do not consider waste generation as
false package. Efforts are made to develop packaging norms sector wise such
as norms for tobacco manufacturers, norms for drugs etc. however they relate
to other issues such as hedth, safety etc. Waste management is not considered
an issue while devel oping packaging normsin India

14 Section 6 Objects of the Central Council.—The objects of the Central Council shall be to
promote and protect the rights of the consumers such as,—

(a) the right to be protected against the marketing of goods and services which are hazardous to
life and property;

(b) the right to be informed about the quality, quantity, potency, purity, standard and price of
goods or services, as the case may be so as to protect the consumer against unfair trade
practices;

(c) the right to be assured, wherever possible, access to a variety of goods and services at
competitive prices;

(d) the right to be heard and to be assured that consumer’s interests will receive due consideration
at appropriate forums;

(e) the right to seek redressal against unfair trade practices or restrictive trade practices or
unscrupulous exploitation of consumers; and

(f) the right to consumer education.
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Municipal Solid Waste Rules impose the responsibility on the municipal
authority leaving the generator of waste. Polluter pay principlewhichisan accepted
concept in International Law1S and in Indian environmental jurisprudencel6 is
not followed in the notification of Municipal Solid Waste Rules.

Conclusion

Consumer Protection Laws empower consumer without any
corresponding duty towards waste management. Waste Management Laws do
not empower the administration to act on generators of waste. It provides for
softer approaches such as awareness creation, develop proper habits of waste
collection etc.17 Non point source generation of waste adds to the problem of
regulation besides the fact that the regulation is hardly sufficient. The trend in
Indiais moving towards privatization of servicesin waste management, private
players may intend stricter enforcement of waste management regime without
concern for consumer rights. Green Consumerism isthe only proper aternative
provided consumers are made aware and are influenced to adopt to waste
management strategies. In country like Indiawith huge human resourceinformed
market behavior shall certainly bring in the desired change.

15 Principle 22 of the Stockholm declaration:

States shall cooperate to develop further the international law regarding liability and compensation
for the victims of pollution and other environmental damage caused by activities within the
jurisdiction or control of such States to areas beyond their jurisdiction.

The principle is accepted in more clear terms in the United Nations Conference on Environment
and Development.

Principle 16 of the Rio declaration adopted by the parties at the United Nations Conference on
Environment and Development is as follows:

National authorities should endeavor to promote the internalization of environment costs and
the use of economic instruments, taking into account the approach that the polluter should, in
principle, bear the cost of pollution, with due regard to the public interest and without distorting
international trade and investment.

16 Indian Council for Enviro Legal Action v. Union of India (AIR 1996 SC 1446)

17 Schedule Il of the Rules : Organising house-to-house collection of municipa solid wastes through

any of the methods, like community bin collection (central bin), house-to-house collection,
collection on regular pre-informed timings and scheduling by using bell ringing of musical vehicle
(without exceeding permissible noise levels);
In order to encourage the citizens, municipal authority shall organise awareness programmes for
segregation of wastes and shall promote recycling or reuse of segregated materials.
The municipal authority shall undertake phased programme to ensure community participation
in waste segregation. For this purpose, regular meetings at quarterly intervals shall be arranged by
the municipal authorities with representatives of local resident welfare associations and non-
governmental organizations.



COMMENTS ON PROPOSED AMENDMENTSTO RIGHT TO
INFORMATION ACT, 2005: NO IRON CURTAINSBETWEEN
PEOPLEAND PUBLICINFORMATION

Madabhushi Sridhar*

Holding file notingsisnothing but stalling al the public information to the
people. The bureaucracy and the other public officials should realize that
information is key for every negotiation, more so in governance and decision
making process.

The Right to Information Act, 2005 (RT]) is facing turbulence from the
bureaucracy even before it celebrated itsfirst birth day. The powerful lobby of
the bureaucracy and other sectionsis successful in prevailing over the coalition
government at the center and convince it to amend the law, which ultimately
take the effect and purpose of the enactment. Termed as retrograde step, the
proposed amendment, if succeeds, would be victory of forces interested in
secrecy and kills the spirit of the access law because it envisages barring ‘file
notes from access by citizens. File notes is every thing in the process of a
decision making, and if that is blocked, it dropsiron curtain on public records,
which RTI aims to make available to people in general.

What is proposed to amend?
The amendments proposed to this Act are:

1 All file notings should be exempted except for social and devel opment
projects.

2. No cabinet paper would be disclosed even after a decision has been
taken.

Both the amendments are fatal to the letter and spirit of the main Act of
2005. These amendments dilute the law much weaker than the earlier
Government’s Information legisation.1File notings were not exempted from
disclosure even under Section 8 or any where elseZ . Confining it only to social
and development projects is another pathetic limitation. Any file note be
considered as not pertaining to socia or development project, just to deny the
access. It virtually blocks all the files of social life. The Cabinet papers were
allowedto bedisclosedif the decisionistaken, which would includefile notings,

* Professor of Law, Head-Centre for Media Law & Public Policy, NALSAR University of Law, Hyd.

1 National Democratic Alliance Government’s Freedom of Information Act 2002, which never
came into force was repealed by United Progressive Alliance Government’s Right to Information
Act 2005.

2 This was aso stated by Central Information Commission, in Appeal No. |CPB/A-1/CIC/2006.
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deliberations in the cabinet and the material papers over which the decision
depended. The UPA Cabinet attempted to deviate from earlier commitment by
excluding every cabinet paper through the Proposal No.2 mentioned above.

What is file and file noting?

A filein public office is nobody’s private affair.3 Any such file contains
various documents including file notings which indicate the process and steps
involved inmaking adecision. Itisnot anindividual officer’sopinion note, but a
compilation of different opinionsand analysisof al the positionsand application
of rules to a particular situation so that a final authority takes an appropriate
decisionin publicinterest. File noteislife of the file and source of the decision.
Filenoteisgenerally the part on which officers of different rank will writetheir
comments and it isfor the final authority like chief secretary or Chief Minister
or Council of Ministers to take a decision. File note offers the reasons for the
decision. Though the government takesadecision, it istaken for the purpose of
people and their welfare. The claim of the government that it would ‘ reveal the
decision but not the reason for it’ is anti-democratic and against the norms of
administrative law. If the file noteis out of access, the reasons for the decisions
become *classified'. In democracy people need the reasoned decisions, reasons
for decisions and not just decisions without reasons. To deny the reasons for
decisions is an unreasonable decision of the UPA executive.

The *Parivarthan’, a voluntary organization, obtained ‘file notings of
privatization of water management in Delhi, during 2005. Thefilenotingsreveaed
that Price Waterhouse Coopers did not even qualify in the preliminary round,
but he World Bank twisted the arm of the Delhi Government to cancel bids,
force rebidding and ultimately changed the selection criteria. File notings also
reveaed that some honest officers protested it. If Parivarthan did not exposeit,
the deal would have made the Delhi peopleto shell down morethan ten timesto
present rates of water. It also revealed that how a son of VVIP was appointed
as consultant by Delhi Jal Board without any advertisement or interview.

The file notings can save thousands of crores for a nation like ours.
Enron is the example of a disastrous deal for a high cost electricity between
Dhabol Power Company (of Enron) and Maharashtra Electricity Board,
guaranteed by Government of Maharasthra and Government of India, which
ran into trouble and ultimately closed down. All this could happen because the
terms of agreement were kept secret and not revealed in spite of the demand
from NGOs in Maharastra. The people need right to such information which
will behiddenininvisiblefolds of file notings.

3 Government of India appointed a working group on Promotion of Open and Transparent
Government, the Report of Working Group, Ministry of Personnel, Public Grievances and
Pensions, New Delhi, May 1997, p. 3.
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Why bureaucracy loves their File notings?

The steel frame of the country, the bureaucracy loves their file notings
and prefers to keep them close to their chest, because the file notings reveal
them totally. So, they do not want it to be known on request. According to
present RTI Law, file notings are not exempted from disclosure unlessthey fall
under general clauses of exceptions and exemptions. However, the state
machinery wanted protection to file notes. The Government first announced
that the file notes will be made available only when decision is taken, but now
reversing the decision.

Information under Section 4

If this amendment is passed, the definition of ‘information’ under the
accesslaw suffersadent. * Information meansany materia inany formincluding
records, documents, memos, e-mails, opinions, advices, pressreleases, circulars,
orders, logbooks, contracts, reports, papers, samples, models, datamateria held
in any electronic form and information relating to any private body which can
be accessed by a public authority under any other law for the time being in
force” 4 Thefilenotings are covered under the expressions‘ any material in any
form” and ‘opinions, advices . The nature of file notings is inevitably that of
advice, opinions, recommendations or suggestions etc., which are specifically
covered by the above definition of ‘information’.

Exempting file notings will limit the expressions such as ‘file’,
‘information’, ‘opinions and ‘advice in Section 2(f) in the Act. Similarly
exclusion of notings would completely nullify the operation and the import of
Section 4(1)(c) and (d) which requires every public authority to proactively
“publish all relevant facts while formulating policies or announcing the
decisions to affected persons’ and “provide reasons for its administrative or
quasi-judicia decisions to affected persons.”

Section 4(1) (b) of the Act makesit mandatory for every public authority
to publish amongst other things- “the procedurefollowed in the decision making
process, including channels of supervision and accountability” and “the norms
set by it for the discharge of its functions.”

Section 8: File Notings and Cabinet Decisions

The category of ‘file notings,’” does not figure under Section 8 (1) of the
RTI Act, which lists out the types of information that the government is under
“no obligation to give any citizen. Thus, the file notings come firmly within the
access as per the RTI Act. These notings,- unless they satisfy the criteria for
exemptions under Section 8, which lay out the limited occasions on which

4 Section 2(f) of the Right to Information Act, 2005.
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information can be withheld, - must be made public on request. Even where
these falls within the Section 8 criteria file notings can be made public where
the greater interest is served in disclosing the information.

Already thelist of exemptionsistoo long and general under Section 8 of
Right to Information Act, 2005 in India, which mentions* cabinet papersincluding
records of deliberations of council of ministers..” but adds, “Provided the
decisions and the materia on the basis of which decisions were taken shall be
made public after the decision has been taken”. Even Cabinet papers which
are exempt from disclosure, under Section 8(1)(i) of the Act are also subject to
disclosure. The Act requires that not only these decisions be made public but
the reasons and the material on the basis of which these decisions have been
arrived at be made public after the matter is complete and over.

It is now proposed to amend so that the “material on the basis of which
decisions were taken” is deleted from clause ‘F of Section 8. This would put
cabinet notes, records and other documents based on which the decisions are
taken, also out of thereach of accessand out of Central Information Commission.
Because the proposed provision says: “No cabinet paper would be disclosed
even after a decision has been taken.”

Power to Amend

The Government has every authority to amend this access legidlation.
Apart from this general power, Section 30 of the Act empowers to remove
difficulties, hindrancesand obstaclesto givefull effect to the goalsand objectives
of the law. As per the law Ministries can also recommend amendments for
enforcing theright to accessinformation. The proposed amendments are neither
initiated by ministries nor intended for removing any difficulties, but to destroy
the accessibility to a maximum extent. If the amendment is really needed, it
should have been based on the practical experience. The Indian access law
also needs to be made difficult to amend as any political party at the office
might meinteresting in hiding any sort of information from the people. Finaly, it
is for the people to secure the hard-earned right to information.

Itisaprincipleof administrativelaw that the Cabinet decisions and debates
should be revealed to the people, unlessthey disclose any sensitive and security
information. Government should understand that the secrecy or classification
of information must be confined to security interests, confidential matters, privacy
issues and trade related rights, and no more than that. In fact, the information
is generated for the people as those files pile up on the initiative of a
representation or complaint or requirement. A file in public authority is not
compilation of documents containing trade secret or pieces of poetry copyrightable

5 Section 25(3)(g) of the Right to Information Act, 2005.



2008-2009] Commentson Amendmentsto Right to Information Act, 2005 173

to the writer. It is the data generated, opinions sought, precedents analyzed,
prosand consdiscussed and impact on public exchequer examined, for advancing
the public interest or answering a vociferous public demand, etc. In any
democracy the discussion should precedethe decision. That informationisneither
the property of the officers who express opinion based on their experience and
performance of alegal abligation, nor the property of the Government. If the
cabinet has preferred not to decide on a particular item of agenda, why should
it not reveal the reasons for deferring the decision? Why not the people know
who said what on that vital issue connected to the welfare and devel opment of
the people?

The Central Information Commission has held, in an appeal regarding
TCIL, which unless the public authority clearly specifies that the file notings
relate to commercial confidence or trade secret or intellectual property or
available to TCIL in its fiduciary relationship, appellant should be given file
noting on the document specified.

On December 1, 2005 Prime Minister Manmohan Singh had instructed
the Department of Personnel and Training (DoPT) to exempt file notings on
identifiable individuals, organisations, appointments, and matters relating to
inquiries and departmental proceedings from the purview of the RTI Act.
However, the Government had said that “substantive file notings’ relating to
plans, schemes, programmes and projects of the Government related to
development and socia issues could bedisclosed. Reacting to this, Mr Kejriwal,
the CIC wrote a letter to the center opposing the order. He described it as the
first blow to the Act widely seen to be one of the most important pieces of
legislation to have been enacted in independent Indiab .

As the backdoor methods did not work, and rulings from Information
Commission are apparently opposing these attempts, the Union Cabinet on July
20, 2006 has announced decision to amend the law to exclude notings on files
by officials from the ambit of this law so that the CIC’s decision becomes
ineffective.

The Union Information and Broadcasting Minister, Mr PR Das Munshi
said: “Decisions can be conveyed, not in terms of details about what the under
secretary or joint secretary wrote or what the secretary disapproved”, he said,
making it clear that details of the notings “who said what” at various stages of
the decision-making would be out-of-bounds for the public. A proposal, which
accedes to the UPSC's request that the sensitive area of its selection process
be put out of the RTI purview, is aso included in the proposed amendment.

6 See the author’s book on Right to Information Law and Practice, 2006, Wadhwa Nagpur, pp. 85-96.
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Unfortunately the Union is not hesitating to sacrifice the ‘life’ of access
law to secure‘file’ of decisions. Thereisasatiric remark on filesin Secretariat,
where the ‘not approved’ becomes ‘note approved’ at a later point of time,
without any substantive reasoning. To add that letter ‘€', what transpires under
the table or behind the curtain is anybody’s imagination. If the file notings are
‘covered’, thereasonless changes of thefinal decisionswill never be*discovered
and discussed. Hiding files and file notes amount to encouraging or hiding
corruption, and alowing the official and non-official public servants not to be
accountable.

Neither UK, USA nor Australia have exempted the ‘file notes' from the
access to public. In India, both the Judiciary and Parliament have been
functioning without any adverse effects and it is only the bureaucracy that
presently functions under this unnecessary veil of secrecy. Amending the law
to take away file notings from the public domain, is a retrograde measure that
may appease only that miniscule part of officialdom, that stands to get undue
benefit from such secrecy and denies the people, the benefit of their own
information, their empowerment and active participation in democratic decision
making process.

The character of State and sovereignty is manifest in three important
wings- Executive, Legislature and Judiciary. Asthe open trial isthe basic norm
of judicial enquiry, the courts always function in public, while every aspect of
proceedingsin legislatureis reported in media or recorded and made available
toal. Most of the legidative proceedings are being telecast live. The only wing
that runsin secrecy isthe executive. Neither the decisionsat Council of Minister
level or secretary level are not available to common people, which leads to
absence of accountability of decision makers. Cabinet discusses and decides
any issue for the purpose of people, but not inclined to disclose it, unless they
areinterested in making somedecisions. Evenif thedecisionsare madeavailable
by spokesperson of the cabinet, the reasons for decision, and different opinions
expressed before they arrived at that particular decision are beyond the access.

The promation of “transparency and accountability” in the working of
public authorities - the stated object of thislandmark legislation - does not stop
merely with making the decisions of government public. It alsolies- and critically
-inmaking it possiblefor peopleto know on what grounds these decisionswere
taken. Accessto file notings by officiasis necessary to evaluate the process of
decision-making, to understand such things as which options were considered,
which were not, and why some were rejected. It is not proper to close the
doors before they are fully opened and the ‘enlightenment’ transformed into
empowerment.



BOOK REVIEW

LANDMARKSIN INDIAN LEGAL AND
CONSTITUTIONAL HISTORY**

K.V.S.Sarma*

| haveimmense pleasurein writing abook review for 9th edition of V. D.
Kulshrestha's ‘Landmarks in Indian Legal and Constitutional History’ which
was revised by Prof. B. M. Gandhi and published by Eastern Book Company,
Lucknow. Thispopular book encompasseswithin its pages up-to-dateinformation
with relevant case law up to October, 2009. The author also gave at the end six
appendices and they contain: @) The Gentoo Code, b) The Union Territories, ¢)
Alphabetical table of Indian Legal Periodicals and Law Reports, d) Index to
Indian reference materias, €) Legal Research and Methodology in the Indian
Lega System, and f) Instrument of Accession of Jammu and Kashmir to India.
The author has divided the subject into twenty one chapters. The book contains
latest information about: 1) Establishment of High Courts, its seat, jurisdiction,
benches and its strength, 2) Supreme Court’s observation about taxability of
saaries of judges, 3) index of Supreme Court’s right from 1947 to date, 4)
Reportsof Law Commission, 5) Lifeand work of Nani Palkhivala, agem of the
legal profession, 6) CLAT examination for entrantsin law courses, and 7) SCC
online's case Finder.

The material has been arranged systematically and with great care. The
treatment of the subject is comprehensive and up-to-date. The author has
presented the subject in areadable form. Thisbook isavaluable addition to the
literature on legal history. Although several books have been written by others
on the subject, this one excels and isincomparable.

*  Professor of Law & Registrar, NALSAR University of Law, Justice City, Shameerpet, Hyderabad.
** Author: B. M. Gandhi, 9th Edition 2009, Publisher: Eastern Book Company (P) Ltd., Lucknow,
Page No. -XLVI, 1-698, Price Rs.350/-



LAW & SOCIAL TRANSFORMATION**
K.V.S.Sarma*

I haveimmense pleasurein reviewing thefirst edition of P. Ishwara
Bhat'sbook on“Law & Socia Transformation” which was published by
Eastern Book Company, Lucknow. A perennid topic of sociological inquiry
is socia change. Indeed, the formative period of sociology as a distinct
discipline was characterized by |arge scale economic, political and social
transformation. Certainly, the devel opment of law and sociology occurswithin
different ingtitutionsand bodiesof knowledge. Both are concerned with socia
rel ationships. Any aspect of socid lifecanbesubject tolegd regulation. durists
are concerned primarily with theactivitiesof the Court. Sociologistsaremore
interested in theinter connection between law and socia ingtitution.

This book adopts a very wide conception of law. It does not restrict
attentionto theactivitiesof the Courtsor tolegd doctrine. It examinesvarious
sociologica theoriesof law. Theauthor divided the subject into four Parts. Part
| containsfour chaptersand it ded swith thetheory, history, dternativesand the
Condtitution. Part |1 dedswiththe*Multiculturdismand socid transformation”.
Itisdividedinto six chapters. It dealswiththereligion, language, region and
ethnicity. Part 111 dealswiththe* Socid transformation by empowerment”. Itis
dividedinto four chapters. It deal swith empowering the backward classes,
women and children. Part IV deals with “Modernization and social
transformation”. Itisdivided into Six chapters. It ded swith concept, family law,
economic reforms, justice delivery system and participative democracy.

Theauthor’ swriting styleisoutstanding. The author has masterfully
crafted each chapter finding bal ance between laconi c and | oquaci ousness.
Thistext book iscomprehensivein coverage and very well written. It treats
an extensive number of topicsinaclear and concise manner. Thisbook is
writteninalucid languagefor asmple manto understand and reader friendly.
At the sametimethe book can betreated asaclassic reference and asource
materia of study. Thebook isbound to beatremendoussourceof information,
guidance and referenceto theresearchers, teachersand practioners.

*  Professor of Law & Registrar, NALSAR University of Law, Justice City, Shameerpet, Hyderabad.
** Author: P. Ishwara Bhat, 1st Edition 2009, Publisher: Eastern Book Company (P) Ltd., Lucknow,
Page No. | — XLVIII, 1-976, Price Rs.750/-
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